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INTERNATIONAL CENTRE FOR
SETTLEMENT OF INVESTMENT DISPUTES

Giéi thiéu vé ICSID

Thanh lap nam 1966

Dan dau thé gidi vé giai quyét tranh
chap dau tw quoc té

— X& ly hon 70% tong sé vu viéc

Thé ché duy nhat thiét ké bat cac nuéc
vé ISDS

Thé ché duy nhat co thé thi hanh cong
uwdc ICSID, ICSID AF, UNCITRAL

Va cac vu viéc phat sinh dot xuat
« Ho tro ky thuat mé rong

« Chuong trinh céng bé rong rai




Thanh vién quoéc té: 153 nuéc
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Thanh vien cua cong wéc ICSID

Khong mat pht gia nhap hoac duy tri trang that thanh
vien trong ICSID

Quy trinh gom 2 buéc don gian: ky va thong qua

Véi tu cach la thanh vién cia Ngan hang Thé gigt (World
Bank), Viét nam cé thé gia nhap céng wéc ICSID

Tiép can vai giat quyét tranh chap ICSID

Puoc xem nhu la mot nhan t6 tich cyc trong:

— Danh gia rai ro cda MIGA trong bao lanh bao hiém

— Danh gia tong quan cia WBG vé mol trvong dau tu



Cac dac trueng cua ICSID

Cong wdc va cac Quy tac duwoc xay dwng dé phu
hop véi cac vu viéc vé dau tu

Lam viéc khong thién vi, khong phan biét theo
vung, lanh thé

Co cau tinh pht theo huéng chi pht hiéu qua
Tiép can duwgc vai cac co sé quoc té

Chuyén nghiép trong cong tac van phong



ICSID Convention,
Regulations and Rules

cua Cong uwéc ICSID va cac quy

tac

Cong waéc ICSID — cong udc giira
cac nwdc (doan 9-33)

Cac quy dinh va hanh chinh va tai
chinh - chi pht ctia cac vu viéc va val
tro cta Trung tam (doan 53-71)

Cac quy tac thé ché - lam thé nao
dé khéi kién (doan 75-79)

Cac quy tac vé trong tai — thi tuc
sau khi mét vu viéc duoc dang ky
(doan 101-128)



Cac diéu kién cho quyén tai phan cua
ICSID - biéu 25(1) cua Cong wéc ICSID

(1) Tranh chap phap ly

(2) Phat sinh truc tiép tr mot dy an dau
tuw

(3) Gilra moét nudce thanh vien, va

(4) M6t cong dan cia mot nuéc thanh
vien khac

(5) Bdng y bang van ban



SETTLEMENT OF INVESTMENT DISPUTES g

Vi du vé quyén tai phan cua ICSID
Philip Morris Brands Sarl Philip Morris products S.A. and Abal
Hermanos S.A. v. Uruguay (ICSID Case No. ARB/10/7)

Vu tranh chap lién quan dén mét sy suy giam doanh sé
. ban hang dang ké va sy twdc quyén sé hiru tri tué cla
phap ly nha dau tv do Uruguay vi pham BIT

Dy an dau tv bao gém: mét co s& san xuat tai dia
Dau tu phuong; c6 phan & Abal; quyén doéi véi thanh toan tién
ban quyén, thuong hiéu va uy tin

Tranh chap

Quoc gia Bi don la Céng hoa dong Uruguay — mét thanh vién cua
thanh viéen  ICSID tir nam 2000

Cong dan cua ) Ca . 12 A
n ~_ = Nguyéen don la 2 cong ty thuoc la Thuy S§ va mét cong
mot quoc gla . o e e .
. .~ ty Uruguay c6 sy kiém soat cua yéu t6 nuwédc ngoat (Thuy
thanh viéen S9)
khac
Théa thuan theo trong tai ICSID co tat BIT gitta Thuy S§

Thoéa thuan X
va Uruguay
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Khung thu tuc

Cac diéu khoan cua diéu wéc quoc té vé
dau tu c6 thé ap dung, hgp dong hoac
luat

Cac diéu khoan cua Cong
wéce ICSID

Cac quy tac trong tai

ICSID c6 hiéu lyc tat

thoi diém dong y vai
co quan trong tat
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V),

U'ng xtr cia mét trong tai ICSID

Yéu cau giai quyét bang trong tai

bang ky

Thanh lap hét dong trong tai
Tranh tung bang van ban
Tranh tung bang loi noi
Tranh tung bang loi ndl

Can nhic

Quyét dinh bé sung va chinh stra

Cac bién phap slra déi sau phan quyét:
© 2016 by International Centre for Settlement of Bél b61 glél thich' SCya d’6l
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Qua trinh ndp don yéu cau dugc didu chinh bai cac Quy tac thé ché

Bén nguyén ndp don — thwérng la nha dau tw; c6 thé la quéc gia (hoic
trong moét vai hoan canh cé thé la mét co quan cda moét quéc gia)

Bén yéu cau (Nguyén don) phai tra mot khoan phi dé don kién khong
hoan lai 25.000 USD - nham tranh nhirng vu khiéu nai lat vt

ICSID xem xét yéu cau trén co s& Cong wdc va ban thoa thuan. ICSID ciing
sé xem xét phan hot tir bi don.

Ban yéu cau duwoc dang ky trir khi né “hién nhién nam ngoai thim quyén
cta Trung tam” (biéu 36(3) Cong wéc ICSID)

Téng thu ky phai ban hanh mét thdng bao vé viéc dang ky hoac tir chéi
dang ky - Khong duoc phan déi lai quyét dinh vé dang ky

12



INTERNATIONAL CENTRE FOR
SETTLEMENT OF INVESTMENT DISPUTES

Thanh lap hoi dong trong tai- Quy trinh

 Xac dinh so6 trong tat vién va phuong
phap chi dinh

(NHU THE NAO)

E Chon va chi dinh cac ca nhan thanh vién
toa an

« Dong y chi dinh va thanh lap hot dong
ety trong tal

CUNG)

13
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Chi dinh hot dong trong tai

 Theo ban théa thuan (consent) hoac thoa thuan sau do
cua cac bén

« Mac dinh — biéu 37 (2): 2 nguot duoc chi dinh bat cac
bén va 1 déng y bat chu toa

« Néu cac bén khong chi dinh dugc mét trong tat vién, yéu
cau theo biéu 38:

— Quy trinh rdt tham

— Cha toa cua HotL dong Hanh chinh chi dinh tir Ban
trong tat cua ICSID

14



ICSID théng
bao cho cac
bén vé su chap
nhan cta trong
tal

Khoan tam &ng dau

tien

\ S

\

p
Phién dau tién duwoc

Héi déng trong

tai dwoc thanh

lap va bit dau

tién hanh tha
tuc

tién hanh trong
vong 60 ngay

\ v

Han 30 ngay dé nop
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khang nghi so bo

theo Quy tac 41 (5)

L dong trong tal duo'c
thanh lap

15



Phien xeét xt&r dau tien -
Xem xét thuc tién

Dugc tién hanh trong vong 60 ngay ké tir khi héi déng duoc
thanh [ap (trir khi co thoa thuan khac)

Ngay thang dugc xac dinh béi hét dong vat sy tham van cla cac
bén va Téng thu ky

Duoc t6 chire tal bat ky dia diém nao dugc déng y béi cac bén (Mac
dinh Tha d6 Washington néu khong co lya chon khac)

ICSID khuyén khich cac bén st dung hinh thc tién hanh qua video hay
dién thoai d€ cat gidm chi phi

16
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Sv ro rang thiéu can cr phap ly

Cho phép bac don sém khi hién nhién thiéu can
ct phap ly. Ap dung dét véi sy thiéu huyt tham
quyén hoac can cr phap ly

Yéu cau trong vong 30 ngay ké tir khi thanh ap
hél déng trong tat

Tiéu chuan cao - thiéu can c& phap ly phat la
hién nhién

Néu thanh cong, vu viéc sé bj bé qua, khong
xem xet

17



QICSID

Thu tuc — Quy tac 41(5)

NTRE FOR
ETTLEN /ESTMENT DISPUTES

Hoi dong duwoc thanh lap

Khang nghj rang mét don khiéu
kién hién nhién thiéu cin cv
phap Ly

Pé trinh khang nghi bang vin
ban [va Lot néi]

60 ngay hoac
Héi d6ng quyét dinh tai phién mét khoéang thoi

dau tién hoic ngay sau doé gian khac duec
sw nhat tri cta

cac bén

. Phan quyét — Vu viéc bi bé qua
Quyét dinh bac bé khang nghi khi hién nhién thiéu cin cw
hoic tan thanh mét |~Jh‘é‘m phap ly
khang nghi - vu kién van tiép
tuc dwoc xét xir véi nhirng
khiéu nai khong bi bac bé

18
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Bao chira bang van ban
(Cong uéc ICSID biéu 43-44; Quy tic trong tai 29-38)
Thong thuong c6 2 vong bao chira:
=) Tuong trinh cta nguyén don
ms) Tuwong trinh doi lat cda bj don
mm) Tra ol cha nguyén don
=) | i khang bién cta bj don

Ban twong trinh bao gom:
« Trinh bay cac sy kién va luat lien quan
« Lap luan
« T4t ca cac bang chirng ma mot bén
lén ké hoach tra Lot Statements
o Dwarachng ce
o Cac co quan phap ly

19



©ICSID

INTERNATIONAL CENTRE FOR
SETTLEMENT OF INVESTMENT DISPUTES

©ICSID

RECENTLY REGISTERED

September 8, 2014
BSG Resources Limited v. Republic of Guinea
(IC3ID Case No. ARBM4/22)

August 18, 2014
Bear Creek Mining Corporation v. Republic of
Peru (ICSID Case MNo. ARB/14/21)

August 15, 2014
Sodexo Pass International SAS v. Hungary
(IC3SID Case No. ARBM4/20)

August s, 2014
VICAT v. Republic of Senegal (ICSID Case No.
ARBI14/19)

Tinh minh bach

INTERNATIONAL CENTRE FOR
SETTLEMENT OF INVESTMENT DISPUTES

RECENTLY CONSTITUTED

October 16, 2014
Cyprus Popular Bank Public Co. Ltd. v. Hellenic
Republic (IC3ID Case MNo. ARBI14/16)

Oclober 2, 2014
Anglo American PLC v. Bolivarian Republic of
Venezuela (ICSID Case No. ARB(AF)14/1)

September 30, 2014
Adem Dogan v. Turkmenistan (ICSID Case No.
ARBI09/9)

September 29, 2014
Infinito Gold Ltd. v. Republic of Costa Rica
(ICSID Case No. ARBH4/5)

(SelV M=l Search this site...

A |

RECENTLY PUBLISHED

October 17, 2014 - Mercer International, Inc. v.
Canada (ICSID Gase No. ARBAF)12/3)
Procedural Order No. 4 (December 19, 2013)

October 17, 2014 - Mercer International, Inc. v.
Canada (ICSID Case No. ARB(AFN12/3)
Pracedural Order No. 3 (June 7, 2013)

October 17, 2014 - Mercer International, Inc. v.
Canada (ICSID Gase No ARB{AF)12/3)
Procedural Order No. 2 (April 28, 2013)

October 17, 2014 - Mercer International, Inc. v.
Canada (ICSID Case No. ARB(AFN12/3)
Procedural Order No. 1 (January 24, 2013)

biéu khoan lién quan

* Quy tac trong tai ICSID
6(2), 15, 32(2), 37(2),
48(4)

« Cac quy dinh vé hanh
chinh va tat chinh
22-23
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Cac bién phap tam thot

« Cac diéu khoan lien quan:
o Diéu 47 Cong uwéc ICSID
o Quy tac trong tai ICSID 39
« Cac bién phap bao vé quyén cia mét bén
« Cac diéu kién dé dua ra cac bién phap:
o Tinh khan cap
o Tinh can thiét — tén hai khong khac phuc duoc
o Quyén trong tranh chap (c6 thé cé quyén té tung)

Yéu cau tir toa an tat bat c&r thot diém nao

21



L= RE FOR
SETTLE! STMENT D Tl

ENT DISPUTES.

Phien xét xw
Bat dau bai nguyén don

e ? ‘<

Bat dau béi bi don

Nguyén don dan dat

, , Kiém tra chirng c& va
ching cw

chuyeén gia:
Kiém tra tryc tiép
Kiém tra chéo
Dol hudng kieém tra

Bi don dan dat chirng cw

Khép lat bat nguyéen don

Khép lai bai bi don

© 2016 by International Centre for Settlement of Investment Disputes.
Content may be reproduced for educational use with acknowledgement.
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INTERNATIONAL CENTRE FOR
SETTLEMENT OF INVESTMENT DISPUTES

Pinh chi vu kién - co sé& va cac diéu khoan
lién quan

OIUVAE(e idelplel ] « Va giai quyét hodc tim kiém dong
tat 43 thuan gitra cac bén vé sy dinh chi

OJENAEIS ITolale N « Va yéu cau cha mét bén néu khong cb
tal 44 phan déi nao tir bén kia

Quy tac trong [ C.ho sy that bal cia cac bén vé thyc
tai 45 hién

Quy dinh e Cho su that bai cda cac bén vé tra
14(3)(d) va (e) [BEIEEE

23
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INTERNATIONAL CENTRE FOR
SETTLEMENT OF INVESTMENT DISPUTES

3 kha nang co
thé xay ra:

Ght nhan thoa
thuan cua cac
bén

Phan quyét tir
chéi tham
quyén

Phan quyét
theo not dung

Khong c6 phan quyét mét phan trong hé thong ICSID

24
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ICSID

Cac phan quyét la cuéi cung va bat budc

Hay bo — khong khang cao tat toa dia phuong
Cac nuwdc thanh vien phat cong nhan cac
phan quyét lien quan dén tién ma khong can
xét xtr thém

Phan quyét phat tién duwgc thyc hién nhu la
phan quyét chung tham & bat clr quéc gia
thanh vién nao

25



@ICSID

INTERNATIONAL CENTRE FOR
SETTLEMENT OF INVESTMENT DISPUTES

Tac dong cua phan quyét
(to1 30/6/2016)

Phan quyét bai b tat
ca cac don kién
27%

Phan quyét tir chéi
tham quyén
26%

Phan quyét xac dinh
rang don kién la hién
nhién thiéu can c
phap ly
1%

Phan quyét gitt don kién
mét phan hodc day da
47%

26
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INTER OR
SETTI NT DISPUTES

Chi pht trong tai - 3 thanh to

Chi phi cua cac
bén
Chi phi dai dién phap
ly

Nhan ching

Chuyén gia

B4t c& chi phi nao lién
quan dén trinh bay vu
viéc ctia mot bén

90%

© 2016 by International Centre for Settlement of Investment Disputes.
Content may be reproduced for educational use with acknowledgement.

Chi phi va phi
trong tat
3,000 USD mét ngay

($375/giv)
Cong thém:

o Chiphitryc tiép
hop ly xay ra, chi
phi di lat va chi pht
sinh hoat (kht di
chuyén)

Chi phi hanh
chinh cho Trung
tam
32,000 USD/ndm
thuwong cac bén cung
chi tra (16,000 USD
moi bén)
Bao gom:
o Phong diéu tran
tat Ngan hang
Thé gidi, cac dich
vu thu ky toa an,
dot ngii vu viéc
va quan ly hanh
chinh

|
10%

27



Hay bé - Co s&

H6L dong trong tal khdng chi dinh dung

HoL déng trong tat rd rang vuot qua quyén han

cua minh

Mot thanh vién hot dong tham nhiing

Mét sy léch huwéng nghiém trong véi nguyén tac

co ban vé t6 tung

Phan quyét khong chi ra duoc ly do duwa ra phan

quyét do

28



INTERMATIOMAL CEMNTRE FOR
SETTLEMENT OF INVESTMEMNT DISPUTES

So sanh co ché xem xét lat trong ISDS

Cong wéc ICSID - Cong wéc khong phat ICSID -
Phuong phap stra chira tv than Kiém soat cua hoi dong bi han ché

Uy ban theo vy viéc xem xét lai cac vu viéc | Tha tuc dé hiy bé mot phan quyét /xem xét lai tai
ICSID theo co ché huy bé (biéu 52, COng | toa an dia phuong, thong qua luat trong nuwéc
uwéc ICSID): (thwong dya trén Luat mau vé trong tai thvong
mat quéc té UNCITRAL, diéu 34):

Gidi han xem xét trén 5 co sé sau: Luat mau UNCITRAL gidi han xem xét lai trén
e Viéc thanh lap hoi déng trong tai nhirng co s& sau:

khéng dung e Viéc thanh lap hoi déng trong tai khdng dung/
e Hoidong vuot qua quyén han cda do thd tuc

minh e Vugt qua quyén han
e M6t thanh vién tham nhiing e Vipham vé chinh sach cong vé ra soat Nha
e (o sy chéch huéng nghiém trong so nuwdc

véi quy dinh vé tha tuc t6 tung co ban |e Mot bén thi€u kha nang ky két mét théa thuan
e Khong dua ra duoc ly do trong tai /thiéu mét théa thuan trong tai hop &

e Nhirng van dé tranh chap khong xtr ly bang
trong tat

29

e Khong khang cao theo luat hay sy viéc




Cong nhan va thi hanh phan quyét
biéu 53 va 54 cua Cong wéc ICSID

« Phan quyét ICSID la bat budc va cac bén phai tuan thu
theo

« Phan quyét duoc xem la phan quyét chung tham cuda cac
toa an quoc gla cua cac nudc thanh vién

« Nghta vu ndp tién phat co thé dugc thi hanh & bat c
nudc thanh vién nao

 TOoa an quoc gia tiép tuc tién hanh trén co s& ban sao
cdng chirng phan quyét dé va khong thé xem xét lai

ohan quyeét.

 Han ché: ap dung Quy tac mién trir qudc gia khéi viéc thi

nanh v
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INTERMATIOMAL CEMNTRE FOR
SETTLEMENT OF INVESTMEMNT DISPUTES

Co ché cong nhan va thi hanh hién c6

trong ICSID

Cong wéc ICSID -
Co ché don gian hoa

Cong uéc khong phat ICSID -
Tach biét cong nhan va thi hanh

Co ché cong nhéan va thi hanh duwoc
don gian hoa:

e Toa an dia phuong khong xem xét
lat phan quyét

e Nghia vy thi hanh cac nghia vu lién
quan dén tién trén co sé& ban phan
quyét

Tach biét van dé cong nhan va thi hanh trong
tat ca cac toa an dia phuong thi hanh phan
quyét:

e Theo luat trong nuwdc dua trén Luat mau
UNCITRAL

e Theo Cong uwéc New York 1958 vé cong
nhan va thi hanh phan quyét trong tai
nwdc ngoat
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ICSID
1818 H Street, NW
Washington, DC 20433, USA
Tel: +1 (202) 458-1534
Fax: +1 (202) 522-2615
Email: icsidsecretariat@worldbank.org
www.worldbank.org/icsid
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XIN CAM ON

Lién hé :
Ban quan Iy Dy 4n EU-MUTRAP
Phong 1203, Tang 12, Khu Vin phong, Toa thap Ha Noi,
49 Hai Ba Trung, Hoan Kiém, Ha Noi
Tel: (84 - 4) 3937 8472
Fax: (84 - 4) 3937 8476
Email: mutrap @mutrap.org.vn

Website: www.mutrap.ore.vn

(Tai liéu h¢i thao dwgc dang trén trang Web nay)



