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VIAC!| biéu gi lam nén mot trong tai?
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a. Kha nang
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- La cdc yéu cdu rdt co’ ban vé ndng lwc hanh déng vdi tw cdch trong tai, thudrng

duworc

quy dinh trong luét quéc gia

”

* Trong tai [ “thé nhan” “cé du ndng lyc thuc thi cdc quyén dan sy cha minh”

e Tham phan (trtr, khi da nghi huu) khong duoc Iém}trong tai, khong phai vi luat ma vi ly do
dao dirc (Quy tac irng x&r chuyén nghiép va Quy tac toa tu phap cta Hiép hoéi luat su Hoa
Ky)

Viét Nam (Luét trong tai thwong mai — Diéu 20)

* C6 nang lwc hanh vi dan su day dd theo quy dinh cla Bo luat dan su;
e Co6 trinh do6 dai hoc;

* P3 qua thuc té cdng tac theo nganh da hoc tir 5 ndm trd |én;

e Trong truong hop dac biét, chuyén gia ¢ trinh d6 chuyén mon cao va cé nhiéu kinh
nghiém thuec tién, tuy khéng dap ng dwoc yéu cau néu tai diém b khodn nay, cling cé thé
duoc chon lam Trong tai vién.
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1 « NANG LUC
a. Trinh do dac biét

Trong hau hét cac vu viéc, cac bén lién quan dwoc tu do dat ra cac tiéu chi trinh dé cta trong tai
vién dé chon ra nhirng ngudi phu hop nhat.

the presiding arbitrator should be someone with the following qualifications and
Vi du: Cdc bén nhdt tri vé yéu céu cu thé cho vj tri Trong

) ) experience:
tai vién Chu toa (tranh chép trong linh vurc xdy dung
(thidy dién) va phdt sinh tir mét hop déng FIDIC nhw
sau) (2) @ very experienced professional in the fields of FIDIC contracts and large

(1) aninternationally reputable expert in the field of construction: and

scale hydro-electric design and construction projects.

kD e : e d-acin Article 14
Sy “la nguoi c6 dao dirc cao va c6 nang luc dwoe thira nhan
" we luat, thwong mai, cong nghiép hay tai chinh,... trong (1) Persons designated to serve on the Panels shall be persons of
F e high moral character and recognized competence in the fields of law,

tla da n trong” (Diéu 14.1 ! : ;
I commerce, industry or finance, who may be relied upon to exercise

independent judgment. Competence in the field of law shall be of par-
ticular importance in the case of persons on the Panel of Arbitrators.
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2 . TINH DOC LAP VA KHONG THIEN V]

( n 7 4 N e \
* Khong cd cac moi quan

hé bén ngoai khéng thé
chdp nhan hodc méi
lién hé gilra trong tai
vdi mot bén hoac luat
su clia bén nay

Boc lap

(

3
e MOt trong tai phai

khéng cé dinh kién chu
quan va khéng thién vé
mot bén

Khéng

thién vi

Nguén: Gary Born, Trong tdi quéc té

> “Ddc lap cb thé dwoc hiéu la khdng tén tai maéi lién hé/quan hé > “Vb tu/cong bang la diéu can thiét dé dam bao
khong thé chdp nhan duoc ndo gitta Trong tai vién va mot bén cong ly duoc thuc thi va Doc 1ap la diéu can co
hodc luat sw cla mét bén trong tranh chdp (vi du nhu lién '"I.} dé ddm bao moi ngudi déu thay rang cong ly
quan/quan hé vé mat kinh t&, nghé nghiép, cong tac hodc quan B8 duoc thuce thi”

hé ca nhan); V6 tu/cong bang dwoc hiu rang mot Trong tai vién

khéng cé dinh kién chd quan nao va khéng cd y thién vé/thién vj |

mot bén nao”
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2 . DOC LAP VA KHONG THIEN VI

Tuyén trinh vé xung dét lgi ich

ARTICLEM

General Provisions
1

Every arbitrator must be and remain impartial and
independent of the parties involved in the arbitration.

Before appointment or confirmation, a prospective
arbitrator shall sign a statement of acceptance,
availability, impartiality and independence. The
prospective arbitrator shall disclose in writing to the
Secretariat any facts or circumstances which might
be of such a nature as to call into question the
arbitrator’'s independence in the eyes of the parties,
as well as any circumstances that could give rise to
reasonable doubts as to the arbitrator's impartiality.
The Secretariat shall provide such information to the
parties in writing and fix a time limit for any
comments from them.

An arbitrator shall immediately disclose in writing
to the Secretariat and to the parties any facts or
circumstances of a similar nature to those referred
to in Article 1(2) concerning the arbitrator’s
impartiality or independence which may arise during
the arbitration.

ARTICLE 14

Challenge of Arbitrators

1 A challenge of an arbitrator, whether for an alleged
lack of impartiality or independence, or otherwise,
shall be made by the submission to the Secretariat of
a written statement specifying the facts and
circumstances on which the challenge is based.

Quy tac cta ICcC

Disclosures by and challenge of arbitrators**
(articles 11 to 13)

Article 11

When a person is approached in connection with his or her
possible appointment as an arbitrator, he or she shall disclose any
circumstances likely to give rise to justifiable doubts as to his or
her impartiality or independence. An arbitrator, from the time of
his or her appointment and throughout the arbitral proceedings,
shall without delay disclose any such circumstances to the parties
and the other arbitrators unless they have already been informed
by him or her of these circumstances.

Article 12

1. Any arbitrator may be challenged if circumstances exist that
give rise to justifiable doubts as to the arbitrator’s impartiality
or independence.

i UN

Article 57

A party may propose to a Commission or Tribunal the disqualifica-
tion of any of its members on account of any fact indicating a manifest
lack of the qualities required by paragraph (1) of Article 14 A party to
arbitration proceedings may, in addition, propose the disqualification

of anarbitrator on the ground that he was ineligible for appointment to
the Tribunal under Section 2 of Chapter IV,
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Danh sach do khdng thé tri
hoan

(04 trudng hagp)

Danh sach dé cd thé tri
hoan

(15 trudng hgp)

The IBA Rules

>

Red List (non-waivable)

There is an identity between the arbitrator and the party, or where the
arbitration is the legal representative of an entity that is a party in the
arbitration.

The arbitrator is a manager, director or member of the supervisory board,
or has a similar controlling influence in one of the parties.

The arbitrator has a significant financial interest in one of the parties or the
outcome of the case.

The arbitrator regularly advises the appointing party or an affiliate of the
appointing party and the arbitrator or his or her firm derives a significant
financial income therefrom.

The IBA Rules

3

Red List (waivable on mutual consent)

where the arbitrator has given legal advice or provided an expert opinion
on the dispute to a party or an affiliate of one of the parties;

where the arbitrator holds shares in a party or an affiliate;

where the arbitrator is a lawyer in the same firm as a firm advising one of
the parties;

where the arbitrator’s law firm currently has a significant commerecial
relationship with one of the parties or an affiliate.
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3 . SU CAN MAN & DAO BUC

Can man: Véi quyén han dwogc cac Bén tranh chap trao cho, trong tai vién duoc ky vong sé hanh dong
can man:

.. “trong tai vién khdng nén chap nhan su chi dinh néu khdng thé thuec thi vai tro trong

tai mot cach nhanh chéng” (su san sang) ' /
... C6 no luc hop ly dé tranh moi tha thuat tri hoan, chi trich hay gian doan tién trinh 24
phan xtr.

Ngudn: S6 tay AAA vé Trong tai quéc té

Pao dirc kém: Viéc khdng thuc thi vai trd trong tai mot céch thich dang 13 vi pham quyén cta cac Bén
tranh chap va cé thé lam phuong hai dén hiéu lyc cia phan quyét trong tai

VD: Tri hodn khéng ly do trong viéc dua ra phan quyét trong tai;
DAan dat sai cho nhan chirng trong viéc tham van chéo hodc nghe trinh bay bang chitng cé thé gay ra
nghi ngd vé tinh khéng thién vi ,

€u mot trong tai vién “khéng thuc thi chirc ndng ciia minh theo Quy tac hodc trong the
bi “thay thé” (- Didu 15.2) 2)

An arbitrator shall also be replaced on the Court's own initiative when it decides
that the arbitrator is prevented de jure or de facto from fulfilling the arbitrator's
functions, or that the arbitrator is not fulfilling those functions in accordance with
the Rules or within the prescribed time limits.

Quy tac clia UNCITRAL: Néu “mot trong tai vién khong hanh dong”, hodc khong doi xtr cac bén tranh chép

“binh dang”, thi s& bj thay thé. (Piéu 11-15)



VINC

Diéu gi lam nén mot trong tai?
Xem xét trong tai vién: Luat va thud tuc ap
dung

Luat ap dung
Trong tai t6 chirc: Quy tac dugc cac bén thong qua

Trong tai vu viéc (Ad hoc): Luat cla noi thanh |ap (Law of the seat)

Thu tuc xem xét trong tai trong cac ché d6 khac nhau

UNCITRAL Rules

ICC Rules

SIAC Rules

HKIAC Practice Note

Ground of
challenge

Justifiable doubt as to
impartiality or
independence — Art
12(1)

Lack of independence
or otherwise — Art
11(1)

Justifiable doubt as to
impartiality or
independence, or
arbitrator lacks
gualifications agreed on
by parties — Rule 11(1)

Any grounds specified in
the applicable arbitration
rules or law — [3]

Time limits

Within 15 days of date
of notification of
arbitrator’s
appointment or within
15 days after the
circumstances giving
rise to the challenge
became known to that
party — Art 13(1)

Within 30 days of date
of notification of
arbitrator’s
appointment or the
date on which that
party became aware of
the circumstances
giving rise to the
challenge — Art 11(2)

Within 14 days of date
of notification of
arbitrator’s
appointment, or within
14 days after the
circumstances giving
rise to the challenge
became known to that
party — Rule 12(1)

Within 15 days of the date
of notification of the
appointment or within 15
days after that party
became aware of or ought
reasonably to have been
aware of the
circumstances giving rise
to the challenge — [2]
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[IAY

Mién trach trong tai vién

Mién trach can thiét d& dam
bao tinh chat chung tham cua

Mién trach la dé bao vé trong
tai khoi trach nhiém vé bat ky

phdn quyét, bao vé sy doc lap
va khéng thién vi va khuyén
khich chuyén mon trong tai

diéu gi da lam hodc thi€u sét
khi thuc thi chirc nang cta
minh trong cac thu tuc phap ly.

Vi du: & Singapore:

Luat trong tai va IAA mién trach trong tai vién khdi trach nhiém do: (1) so’ suat lién quan dén hanh dong da lam
hodc thiéu sé6t khi thuc thi vai tro trong tai vién; hodc (2) bat ky 16i nao vé luat, vé bing chirng thuc té hay thi
tuc trong qua trinh thuc hién xét xtr trong tai hodc trong viéc dwa ra phan quyét trong tai. (Muc 20 + Muc 25

trong cac trudong hop twong tu theo Luat trong tai v

-

h trong tai, Quy




VIAC  Trong tai Ia thanh vién cha toa an trong tai

Trong tai vién lam Chu toa/Chu toa c6 vai tro chinh « trong viéc ddm bdo phién toa —
trong tai dién ra suén sé va céng bang"/ « la chét keo dinh cho cé qud trinh gan két vdi
nhau". 3

Trong tai vién Chu toa giit « mét vai tro ddc biét » trong toa trong tai:

» Thudng la trong tai duy nhat khéng bén nao dworc tryce tiép chi dinh va vi thé dugc
trao « tinh déc 13p cu thé".2

» Chu tri qua trinh xét x&r nén cé vai tro cao hon vé qua trinh nay hon déng nghiép;

Quyén han cta Trong tai vién Chu toa so vdi cdc trong tai vién khdc:

Ngoai qua trinh xét xir Trong qua trinh xét xur

Cac van dé vé t6 chirc phién tda (noi
td chirc phién tda, moi cac bén tham
gia, 1ap chuwong trinh, thoi gian, ...)

Dai dién toan b6 phién toa trong tai

‘ Lam chu toa phién xét x&r (Quy tac
‘Quyén ky Iénh thd tuctoa trong trong tai cta ICSID néu rd: « Cha toa
tai (sau khi tham van vé&i cac trong tai phién toa trong tai phai thyc thi viéc

vién khac ve noi dung cua Iénh thu xét xir..." (quan ly thoi gian, yéu cau im
tuc) l&ng, va trong trudrng hop té nhat co
thé 1a truc xuat mot ngudi tham gia.
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Quyén han cua Trong tai vién Chu toa so vdi cdc trong tai vién khdc:

& ®

Tham quyén t6 chirc viéc xét x{r
Chu toa néi chung ¢ trach

Trén thyc té€, quyén han nay rat it khi dwgc van dung va Chad

e O o nhiém t6 chirc, diéu phdi va ’ ) St
IR CiAM AT ViBCXAUXICla T toa thuding c8 gang dat da s6 phiéu. 12
LET’YSLWPBI‘(NT?GREJHER trong téi.

Robert Briner bdo cdo rang, trong giai doan tir 2000 dén 2008,
chi ¢ 3 trwdng hop phan quyét duwgc tuyén do mot minh chi
toa quyét dinh trong cac vu viéc trong tai cta ICC. 20

Quyén bé phiéu cta Chd toa

Vé viéc xét xir clia toa trong
tai

y trén thuc té€ nhu dd chira & trén vé co ban la chi toa khong cé quyén cudng ép ddi véi cac bén va
i v&i cac dong nghiép cia minh. Chl toa cd thé ra « Iénh" cho cdc bén thay mat toa trong tai
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Lién hé :
Ban quan Iy Dy 4n EU-MUTRAP
Phong 1203, Tang 12, Khu Vin phong, Toa thap Ha Noi,
49 Hai Ba Trung, Hoan Kiém, Ha Noi
Tel: (84 - 4) 3937 8472
Fax: (84 - 4) 3937 8476
Email: mutrap @mutrap.org.vn

Website: www.mutrap.ore.vn

(Tai liéu h¢i thao dwgc dang trén trang Web nay)



