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Viét Nam-Trung Qudc 1993 Viét Nam-Nhat Ban 2004 Viét Nam-Han Quéc 2004

ARTICLE 3 N / A (2) Investments of investors of either Contracting Party shall at all times be a
fair and equitable treatment and shall enjoy full protection and security in the terr
Investments and activities associated with investments of investors of the other Contracting Party.

r Contracting State shall be aczorded fair and equitable treatment and
enjoy protection in the tersiwory of the other Contracting State.
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Tiéu chuan tuyét
o [of

Bao ho va bao dam
an ninh day du

B Tiéu chuan tuvong |§
doi

A’

Cac tiéu chuan chung

NT
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Tiéu chuan tuyét doi la gi?
e Tidu chuan tuyét déi (hoac khéng phu thudc) quy dinh rang viéc doi
x(r phai dwoc thue hién nhu ndi dung quy chuan cda no
 Tuy nhién, nghta chinh xac phai can c theo tinh huédng van dung cu thé
* DOi [ap vé mat khai niém (va thuc té) vdi cac tiéu chuan “tuong déi”
(NT/MFN) ma viéc doi x(r sé can c& vao doi xtir danh cho dau tu khac & tinh
hudng tuong tu
* V& mat logic, tiéu chuan tuyét ddi khdong nhat thiét phai dap &ng bang cach
doi xt&r v&i nha dau tu nhu déi x&r cta nha nwdc nhan dau tu vdi cong dan cla
minh hodc vdi cac nha dau tw nwdc ngoai khac.
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Deé

cuong

e Khai niém d6i x&r cong bang va théa dang

J

A ? o« ~ « A ~ N e ? ~ e -~ \ n~ n~ ~ ~N ~ - ~ )
e Nguon cua tiéu chuan: “Tiéu chuan doéi xu toi thiéu” la theo luat théng 1é qudc té hay tiéu chuan
ty dat ra?

e N6i dung quy chuan clta FET (cdc phan quyét)

e Thiét lap quy tac
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Mot s6 ngudri goi FET la “Anh sdng cho viéc trung thu”

FET vai MEN - NT

Hinh dung mét nwdc cé rat it BIT (hodc ¢ BIT nhwng khéng cé MFN)

Gia st nudc nay cé6 mirc d6 bao hd kém déi véi nha dau tu trong nwdce

Burma (Myanmar)

Chi I8y lam vi du théi...

Ké cé cé dwoc béo ho bdang nghia vu NT/MFN thi murc dé bdo hd ciing khéng dd vi Nha nwdc nhén déu tw ciing chi
bdo hé céng dén cua minh va nha déu tw & muc dé thép!

Trong bét ky tinh huéng ndo, FET cd thé bi vi pham néu nha ddu tw nwdc ngodi dwoc d6i xtr ngang béng vdi nha dau
tw trong nuoc!

Nha dau tw cé thé bj déi xir bat céng va khéng binh dang ké cd khi khéng thé chirng minh dworc rang nha dau tw clc
nudc khdc duoc hudng déi xi tét hon (nghia la khéng thé hién thuec loi ich tor MFN)

Trong cac tredrng ho'p d6, FET giup ddm bao it nhat cé6 dwoc mirc dd bao hd tdi thiéu trén phwong dién cong
bang va théa dang cho nha dau tw
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FET va Trung thu gidn tiép

Khai niém trwng thu gidn ti€p dudng nhu lién quan chat ché dén FET
* C3 hai déu thiéu rd rang
« C6 thé xem xét trén co s& khong phan biét ddi xr va quy trinh cdng bang
* Nhwng trén tat ca, van dé quan trong nhat cho ca hai khai niém la ky vong
chinh dang

Tuy nhién, hai khai niém nay khéng twong déng

Pham vi cua trung thu hep hon
e Xem tuan4
¢ Phan quyét vé trung thu (chi) cé 3 tiéu chi : 1) mrc d6 can thiép vao quyén
tai san, 2) ban chat cua bien phap cua chinh phu; 3) sy can thiép cua bién
phap vai ky vong hop ly vé dau tu
Vi pham FET dé chirng minh hon, co thé vi pham FET ma khéng phai
la trung thu gian tiép

“Phdi nhé rdng ranh gidi phén biét gi
sw vi pham tiéu chudn déi xtr céng ba
va théa ddng vdi trung thu gidn tiép |
nhd, ddc biét néu viéc vi pham tiéu ch
o pham vi réng va kéo dai.”

Sempra Energy doan 301



Su gia tang cua FET

Diéu 1(1) was worded

identically as Abs ‘

Hoa Ky bat dau
chuong trinh cla

Thuy Si bat dau minh vao nam
chwong trinh BIT 1977
T e . vaonam 1961 «Moi BIT céia Hoa Ky
Diéu 1 “mobi Bén o moi thoi diém phai dam bao Cc:)ng H'GF.OFCD vé *Bao gom FET déu c6 FET
FET d6i vdi tai san ctua céng ddn cta cdc Bén Bao ho tai san nuéc
khdc.” ngoai 1967
@ e thio cong N3m 2016, phin 16
uwdc vé Pau tv A : A
S ngodi deu quy dinh dau
(1959) (con goi I3 duoc bao hd phai ¢
Ny Lsa . Cong uwdc Abs- o ©
Xudt hién trong Hién @ Shawcross) doi xu FET

chwong Havana 1948
Diéu 11(2)(a)(i) Hién chwong yéu cdu dam phan céc hiép dinh qudc té “dé dam bao déi

xtr cdng bang va thda déng cho doanh nghiép, kj ndng, vén, nghé thuat va cong nghé
cla mot Bén dau tu sang Bén khac”
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Suv gia tang FET trong cac hiép dinh cua An Do

« An D& c6 mot chuong trinh IIA khéng 16

BIT dau tién ndm 1994 vd&i Anh

K& tir d6, An Db d3 ky I1A v&i 90 nudc

75 BIT (9 chuwa cd hiéu luc)

15 hiép dinh d6i tac kinh té toan dién véi Han Qudc,
Malaysia, Mauritius, Japan, Hoa Ky, ... va EU

« 88 /90 IIA cGa An DO cb nguyén tic FET.

e Chi cd lIA gilta An Do-Turkey va An Do-Singapore khong
cO FET
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Su gia tang FET trong cac hiép dinh cua An
Po -
e Tuy nhién IIA gitta An D6-Turkey c6 ¢$3{’2_)

« Diéu do giup bat ky nha dau tu Turkey
naAO cung‘co th? th?mf«Chle&l den FET tur * Sau vu Enron, An D6 quyét dinh khéng cé FET trc
mot IIA nao khac cua An D0... 1A v&i Singapore
*Pha san vao thang 2/12/2001
5 A Cam " *Truwde khi cac cong ty hang dau thé gidi vé d
* Dac biét la nha dau tu cua khi thién nhién, truy&n théng, gidy va bdt gid
Singa pore kh(’jng dU’Q’C uwu dai néy v3i téng doanh thu gan $101?t§/ trong nam ZF
. ) L " *MOGt trong cac vu viéc pha san phirc tap nha
* Khong c6 MFN trong IIA gitta An Do- trong lich st Hoa Ky
Singapore
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Cac nhan xét co ban vé FET

Khdng dé cap FEIT 13 gi va khi nao viéc déi xir danh cho dau tw nwé'c ngo
khong céng bang va théa dang.

1) Tuy thudc vao trong tai quyét dinh nghia cta FET trong truwdng hgp tranh chap.

2) Dién giai theo bdi canh (Piéu 31 VCLT).

3) Mat s6 chi dau dé xac dinh bai canh la:

3a) Tiéu dé diéu khoan cé quy dinh FET

3b) Cac diéu khoan lan can...

3c) Lwu y dén van dé bao ho dau tu.

Piéu 3(2) BIT An D6

“Pau tw va lgi tirc cha
nha dau tw ctia moi

Bén ky két tai moi tho'i
diém sé dwoc huwéng
FET trong lanh thé cha . :

Bén ky két kia.” Doi hoi phai doi xir FET “tai moi thoi diem”
Nang cao tdm quan trong cta viéc dam bao dau tw nwéc ngoai duoc dé
cong bang va thoa dang.

FET la mot quy dinh doc lap
FET khéng két hop véi bdo hd va an ninh dau tw hodc véi NT va / hoic
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Dé cwong

e Gidi thiéu ]

e Ngudn cla tiéu chuin: “Tiéu chuin d&i xr t&i thiéu” 13 theo luat thdng 1 quéc té hay tiéu chusn |
ty dat ra? )
H \

e N6i dung quy chuan clta FET (cdc phan quyét)

e Thiét lap quy tac
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Pdi xr cOng bang va thoa dang |a mot tiéu
chuan tuyét doi

* FET la tleu chuan linh hoat, co glan VoI noi dung quy chuan
cé thé md rong dé ham chu’a cac yéu to mai

* Vi su linh hoat nay, FET la tiéu chuan hiép dinh thuwong du*dc
vién dan nhiéu nhat trong ISA, xuit hién gan nhu trong tat ca
cac khiéu nai!

* Trén thuc té, tiéu chuan nay dwoc stir dung ngay cang nhiéu
v3i y nghia [a mot cach thirc dw phong va linh hoat hon dé
bao hd nha dau tu trong cac trueong hop khé chirng minh
dwoc viéc trwng thu dau tu gidn tiép, vi tiéu chi dat ra kha
cao
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Su tré tréu cua luat: Viéc thiéu chi tiét

diém hon la nhuoc diém...

* Nhu G.S. Prosper Weil d3 viét vao nam 2000:

>

 “Tiéu chuan “d6i xr cong bang va thda dang” chac
chan 1a khéng kém hiéu qua so vdi tiéu chuan “quy
trinh luat phdap thich dang” va theo thuc tién trong
twong lai, cdc phan quyét va binh ludn s& mang lai noi
ham cho tiéu chuan nay.”

Prosper Weil (2000) The State, the Foreign Investor, and International Law: The No Longer Stormy Relationship of a
“Ménage a Trois“, 15 ICSID Rev.

11/16/2016 (c) Julien Chaisse CUHK

a LU

Cwu Chu tich tda dan hanh chinh
clia WB (1989-1993)

Hién la thanh vién Toa an trong
tai thuong truc (PCA) qubc té

G.S. DH Luat Il Paris
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FET
chi tiét”

-1-—

“Toa an thay rang
Bi don da dung khi
14p luén rang doi

XU cdng bang va

thoa dang la mot

tiéu chuin khong

gua rd rang va chi
tiét.”

o

“La bdi vi ban than

luat phap quéc té

cling khong qua ro
rang va chi tiét vé
doi x&r danh cho

cong dan, thuvong
nhan va nha dau
tu nwdc ngoai.”

_3-—
“Diéu nay la bdi vi
tiéu chuan tién

héa dan qua nhiéu

thé ky.

a mot tiéu chuan khdng qua rd rang va

-4 —

“Luat thong lé
qudc té, cac hiép
dinh hitu nghi,
thwong mai, hang
hai va gan day la
cac hiép dinh dau
tu song phuong
da doéng gbp cho
sy phat trién nay.”

Sempra Energy International v. The Argentine Republic, ICSID Case No. ARB/02/16, September 28, 2007, para 296

\L) JUliell ©iididse CUTIIN
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e Cac phién toa trén thuc té tranh dua ra cac thuyét Idn vé nghia cla

tiéu chuan FET.
* Thong thudng nhat, bat cr thao luan ly thuyét nao déu gidi han & mét danh
sach cac vi du vé loai hinh hanh vi vi pham tiéu chuan nay.

e Vidu nhu phan quyet vy Waste Management va Mexico, trong do toa
an phan XU rang co vi pham FET boi hanh vi:

“tuy tién, khong cong bang, phan biét doi x&r va cé thanh kién doéi vdi bén
nguyén vé dan toc, ching tdc, hodc khong dap ng quy trinh thich dang dan
dén hau qua la vi pham quyén tai san—Ia truwong hop vi pham I€ cong bang tu
nhién trong quy trinh phap ly hodc su thiéu minh bach hoan toan trong quy
trlnh hanh chinh. Viéc ap dung tiéu chuan nay cho tha'y SU Vi pham trong hanh
vi clla nha nudc nhan dau tu ma bén nguyén cé thé dua vao mot cach hop ly.”

Waste Mgmt., Inc. v. United Mexican States, ICSID Case No. ARB(AF)/00/3, Award, 9 98 (Apr. 30, 2004)



Ngudn goc va anh hudng

,
Luat c6 Hy Lap /

“Ludt can diéu
chinh “

PAu tién tao ra mot hé théng triét ly phuwong Tay toan dién, bao gom ca dao
dirc, tham my, logic, khoa hoc, chinh trij va siéu vat ly

Vay muon ban dau tir luit hoc Dirc

“tinh trang phap ly", “tinh trang luat", “tinh trang cong bang", hodc “tinh
LI}

AY.N N N\ o y y S \ PN 2, A Y [T s “«
O n goc Va T tu‘o’ng phap |y trang quyén", “tinh trang trén co’ s&’ cong bang va liém chinh

cla chau Au luc

?
h uwon g? dia “Rechtsstaat”

oy ||

La “tinh trang hién phap" trong dé viéc thuwc thi quyén han chinh ph bi gi&i
han bé&i luat phap

Nhan manh vao cong bang 13 gi (nghia 1a mét khai niém vé sy diing dan tinh
than dua trén tiéu chuan dao dirc, sw hop ly va luat phap).

LMANUBL FANT
Fiom e paiit

Popularized in the 19th century by British jurist A. V. Dicey

Khai niém Anglo-
American vé
upha'p tri”

Rule of law implies that every citizen is subject to the law.

Against idea that the ruler is above the law, for example by divine right
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Khia canh thu tuc cua FET

e Cach thirc nha nudc dp dung luat cho vu viéc cu thé.
 Chu yéu dugc diéu chinh bang nguyén tac quy trinh thich dang.

e Quy trinh thich dang ndi chung doi hoi bén chiu sy tdc déng cla quyén luc
cudng ché phai dugc nhan théng bao vé y dinh van dung va co hdi phan
doi viéc van dung nay trudc toa an khong thién vi.

e Quy trinh thich dang cé thé lam phat sinh cac yéu cau khac chang han nhu quyén cé
dai dién phap ly

 Luat thong |é qudc té doi hoi nha dau tu nudc ngoai phai dwoc huwdang quy
trinh thich dang trudc toa an hoac co quan hanh chinh dia phuong.

* Né&u khéng ddm bao yéu cau nay thi s& bi coi la khdng cong bang

* Khéng cong bang—ttrc 1a viéc khdng ddm bao quy trinh thich dang—Tic 1a vi pham
tiéu chuan FET.



Khia canh thuc chat clia FET

Khong phan biét

NoOi ham cua luat d
trwng badi tinh hop
doéi xtr

Luat cd cau truc la

sao “mot chinh phd e Luat theo dinh nghia la e Hé qua phap ly sé phat e Cudi cung, dé luat duoc

t phap chir khong sw khai quat héa sinh cho cédc ca nhan bat thuyc thi thi né phai nhat quan va khon;
,iI\C’}"lI'nh‘ phLlCltla (Eon ° Ll:lét quy\d|nh r%ng trong ké nhan dang rléng biét. duoc biét dén. phén b|ét d-6| XC"
roi”? La nham tranh cac |oa| tinh huong cu

Vi thé, mot s6 ngudi cd

ng mot chinh pht cla mot s6 quyén nhat dinh. Ludt van hanh boi
| NgW0i, ca nhan sé :

thuéc vao su thurong e Ngha I3 trong tat ca cac minh bach.

cta nha cam quyeén. tinh hudng cung loai thi

ng mot chinh phu s& c6 hé qua phap Iy nhu

t phap, nha cam nhau. Vu viéc giong

/én bi rang budc boi nhau s& dwoc déi xir

t phdp, nén ho khong nhu nhau.

‘thwe hién quyén luc
t cach thién vi.

hé, vé ban chat phap
0i hoi su hop ly.

u nay dam bao tranh
yc mét chinh quyén
3N V.
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TOng két vé khdi niém FET

* Cac phan quyét trong tai dién giai tiéu chuan FET
d3 tinh dén cac nguyén tac thuc chat va thd tuc
* Tiéu chuan FET trong cac BIT duoc dién giai |a phai
danh cho dau tuv duoc bao hd hodc nha dau tu doi xdr

* Hop ly, nhat quan, khong phan biét d6i xtr, minh bach va
theo quy trinh thich dang

« Nhi*rng nguyén tac nay giai thich hau nhu tat ca cac
phan quyét vé tiéu chuan FET.
* BIT vé co bdn |a cong cu dé dp dung cdc gidi han
phdp ly d6i v&i doi x&r cha nha nwdc nhan dau tu
danh cho dau tuv duoc bao hd va nha dau tu.

Cot 16i cia mot
BIT la mdt phan
trong chd quyén
doi v&i cac gioi
han phap ly cua
hiép dinh.



Dé cwong

e Gidi thiéu

e Khai niém d6i x&r cong bang va théa dang

e N6i dung quy chuan clta FET (cdc phan quyét)

e Thiét lap quy tac
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NAFTA 1105

o A . W, ~ N .
* JI?IEL,J 1105 Tiéu chuan doi Doc tham chiéu téi “Tiéu chuan doi xdr toi
XU tOi thiéu thiéu" & tiéu dé: tham chiéu rd rang tdi luat

thong 1é québc té

* 1. MOi Bén phai danh cho
dau tu cua nha dau tuv cua S ——————
n \ e 3 R ao gbm tiéu chuadn déi x{&r céng bang va théa
B?n kh\ac d?,l XL{, phu h‘{p dang trong phan tham chiéu tdi luat quoc té :
Vo'l luat quoc te, bao gom “luat qudc t&, bao gdbm FET"
doi xw cong bang va thoa
dang va bao hd va bao dam
an ninh day du.” 2 v nay chi ra rang FET |a mot phan cda luat
quéc té, cu thé |a cac quy tac cla luat qudc té
vé tiéu chuan doi xtr téi thi€u
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Cdc cach tiép can trong viéc dién gidi FET
Luat thong |1é qudc té HAY Tiéu chuan tu dat ra”?

* Van dé nay thu hat sw quan tAm cao théng qua viéc dién giai cla
phién toa NAFTA (2000) vé FET theo Diéu 1105(1) NAFTA:

* Talbot 2001: “ngon ngilt va y dinh r& rang trong cac higp dinh dau tu song
phuong gilp dién gidi thich dang cac tiéu chuan tuy y (nghia la thém vao).
Cach hiéu nguoc lai sé [am ddo [6n ngbn ngir cda BIT”

* “Viéc tuan thud cac yéu td vé sy cong bang phai khang dinh 13 khong bi gidi
han bé&i bat c& ngudng nao co thé ap dung ddi vdi viéc danh gid cac bién
phap theo tiéu chuan luat qudc té toi thiéu”

* Phién tda NAFTA khong cho rang tiéu chuan FET trong Diéu 1105(1) bi
han ché theo luat théng 1é quoc té!!

Pope Talbot v. Canada (Pope Talbot), Award, 10 April 2001, para 105-118, also earlier S. D. Myers v. Government of Canada (S.D. Myers), Partial Award, 12
November 2000, 264
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Cdc cach tiép can trong viéc dién gidi FET
Luat thong |1é qudc té HAY Tiéu chuan tu dat ra”?

e Phan hdi lai cac dién giai nay, Uy ban Thuwong mai ty do NAFTA (FTC) d3 ra
mot thong cao dien giai (cach dien giai rang budc 2001) nhwv sau
e Khai niém ‘FET’ “khdng doi hoi doi x&r thém hodc ngoai yéu cau cuia ludt thong |é
qudc té vé tiéu chuan toi thiéu vai nudc ngoai trong Diéu 1105(1) NAFTA

* Cac phién toa NAFTA sau dé chap nhan dién giai cla FTC

e K& tlr dé, khdi niém FET (trong NAFTA 1105) twong duong vdi tiéu chuin toi thiéu
vé doi xtr theo luat théng Ié qubc té (khdng hon)
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Cac Hiép dinh dau tu qudc té khac thi sao?

* Y dinh cda nhiéu hiép dinh 1a “trong trudng hop khc“)r)g co quy dinh ro
rang theo hudng nguoc lai, tiéu chuan doi x& cong bang va thoa dang
trong BITS la mot khai niém ty dat ra”

* FET néu khoéng cé tham chiéu tdi luat théng 1é qudc té sé duoc coi la
FET @ mirc dO cao hon NAFTA (hoac tuwong duong)

Christoph Schreuer (2005) Fair and Equitable Treatment in Arbitral
Practice, Journal of World Investment and Trade, p. 364
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Céc cach tiép can trong viéc dién giai FET

Luat théng 1é qudc té HAY Tiéu chuan ty dat ra?

Viéc van dung dién giai c6 dién d6i vdi luat thong 1& qudc té vé dai xr voi
dau tu nwdc ngoai & vu Neer véi Mexico (1926)

Van dé Ia liéu viéc nha chirc trach Mexico khong nam bat duoc va khong
trirng phat nhitng ké giét cong dan Hoa Ky cé dd duoc coi la “su bé tré
trach nhiém quéc té€” hay khong.

Uy ban phan x{r cudi cling xac dinh ring 1a khong.

Co nghia la gi? Nam 1926, luat théng & qudc té doi hdi phai cd “su vi
pham trang tron, vaiy d6 xau ...” dé khang dinh sy vi pham

DAy 1a doi hdi rat cao cho viéc khang dinh vi pham luat qudc té trong vu
Neer

Doi hdi cao nhu vy déng nghia vdi viéc bao hd nuwdc ngoai rat yéu! chi
trong cac vu viéc cuc doan

Bai kim tra Neer ham y rang bao ho nha dau tw nwdc ngoai rat yéu theo
ludt thong 1é quéc té!

11/16/2016 (c) Julien Chaisse CUHK

“Bai kiém tra NEER”

Cao uy vién phan xt& vu
viéc giltra Mexico va Hoa Ky
chira rang:

“viéc doi x&r v&i ngudi nwoc
ngoai bi coi |a bé tré trach
nhiém qudc té khi phat sinh
sw vi pham trang tron, véi y
dd xau, bé tré trach nhiém
mot cach cb y, hoac thiéu
trach nhiém cai tri duwdi
chuan quéc té ma bat ky
moét nguwdi nao cod ly tri va
khéng thién vi déu co thé
nhan ra”.

Neer v. Mexico (Neer), Opinion, Hoa Ky-Mexico General
Claims Commission, 15 October 1926, 21 AJ.l.L. 555, 1927.



Xu hudng phat trién hudng tdi tiéu chuan bao
hd cao hon doi voi su can thiép cua Nha nudoc

LS/ (ICJ, Hoa Ky vai Italy)
1989).

* Vu viéc lién quan dén yéu
cau tam thoi cUa Thj truéng
PaIermo doi véi mot nha
may cong nghiép thuoc vé

mot cong ty cla Italy s& hitu

bdi cac co déng Hoa Ky.
CJ phai 4p dung mot diéu
hoan hiép dinh cam doi xu
uy tién hodc phan biét doi

* Khai niém FET tu than
khong pha| la van dé
ma la sy tuy tién trong
FET...

rong vu nay, ICJ khéng cho
ang ItaIy da vi pham.

uy nhién, vu nay cho thay
¥, thay d8i so voi bai klem
ra Neer

11/16/2016

ICJ néu:

“Su tuy tién khong
han la didu gi do di
ngwoc lai tinh than
phap tri hay luat Ié |.
..]. Pélaswcdy coi
thwdng quy trinh
luat phap thich
dang, mét hanh
ddng gay ra cu sbc
hay it nhat gay bat
ng® vé mat phap
luat.

(c) Julien Chaisse CUHK

“Cdach dién giai nay bo di yéu cau 12 mot ngud
1y tri va khong thién vi déu c6 thé nhanravac
cho phép quan sat Vlen khong can thiét phal ct
rang c6 sy vi pham trang tron ma chi can nhan
rang c6 sy bat ngd bai hanh dong ctia chinh pt
Va tat nhién 12 viéc thay thé thuat ngit trung ti
“hanh dong cua chinh phu” véi khéi niém “quy
trinh thich ddng” khién cho cdch dién giai linh
hoat va thich tng hon véi cdc tiéu chuan ngay
cang phdt trién va cao hon dé d4nh gid tac don
ctia hanh dong cta chinh phu ddi véi nguoi da
va doanh nghiép."

Pope Talbot v. Canada, Award in Respect of Damages, 31 May 2002
I.L.M. 1347, 2002.

Elettronica Sicula S.p.A. (Eisl) (Hoa Ky of America v. Italy), I.C.J. Reports 1989, p. 15
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Céc cach tiép can trong viéc dién giai FET
Doi x&r cOng bang va thoa dang va luat thong 1€ qudc té

* Theo cach tiép can nay, phién tdoa vu Mondev vdi Hoa Ky
(2002) d3 ti bo tiéu chuan cldia vu Neer
» Mondev khang dinh rang “ndi ham cla tiéu chuan t6i thiéu ngay
nay khong thé chi gi¢i han & ndi dung cta luat thong |1& qudc té
nhu da thira nhan tai phan quyét trong tai vao nhirng nam
1920.”

11/16/2016 (c) Julien Chaisse CUHK 29
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Luat thong 1é qubc té / Bbi x& vdi ngudi nudc ngoai

“Bai kiém tra NEER” 1926

“viéc doi x&r v&i ngudi nwoc
ngoai bi coi 1a bé tré trach
nhiém quédc té khi phat sinh sw
vi pham trang tron, véi y do
xau, bé tré trach nhiém mot
céch cd y, hoac thiéu trach
nhiém cai tri dwéi chuan qubc
té ma bat ky mot ngudi nao cod
ly tri va khéng thién vi déu co
thé nhan ra”.

Vu Elsi — ICJ 1989

“Sw tly tién khdng han 12
diéu gi d6 di ngwoc lai
tinh than phap tri hay luat
l&[...]. D6 la swcdy coi
thwdng quy trinh luéat
phap thich dang, mét
hanh déng gay ra ct séc
hay it nhat gay bat ng®
vé mat phap luat.

>> Khéng yéu cau la mét
nguwoi ¢ ly tri va khéng
thién vi déu cé thé nhan
ra

(c) Julien Chaisse CUHK

Vu Pope and Talbot (2001)
+

Vu Mondev v. U.S. (2002)

>> Bao hd nha dau tv &
murc do cao hon doi voi
rng Xt cta nha nwdéc

30



» “DE két luan, Toa thay rang tiéu chuan ddi x& tdi thiéu da duoc ap
dung déi vdi nha dau tu theo luat thong |é qudc té va rang trir cac
trwedng hop vé an toan va quy trinh thich dang, tiéu chuan toi thiéu
ngay nay cao hon so vdi vu Neer va cac trweong hop ké tiép. Cu thé Ia
tiéu chuan nay d3 cho phép déi xtr cong bang va thda dang déi voi
nha dau tu nwdc ngoai trong khudn khé hop Iy.”

Merrill & Ring Forestry L. P. v. Government of Canada, UNCITRAL, ICSID Administrated, Award, 31 March
2010, para 213

11/16/2016 (c) Julien Chaisse CUHK 31



Luat théng & qudc té
DOi x&r voi nudc ngoai: Gia tang bao hd nha dau tu doi voi hanh dong
cla nha nuoc

.2010
0

Merrill &

Mondev Ring
.2001 Forestry

e Pope Talbot Ciing ném
1989 2010

Vu ICJ, Elsi Crompton
.1926 Vu (Chemtura)

Neer

11/16/2016 (c) Julien Chaisse CUHK



Thi sao?

e Thuyc chat thi FET dé cip hay khéng dé cip dén tiéu chuan toi thiéu cd
dem lai sw khac biét khong?

* Ngoai Schreuer, nhiéu nha binh ludn d3 ban khodn vé van dé nay

e K& tlr nam 2006 cac phién toa déu dat ra ciu hdi liéu co sy khac biét
dang ké vé tinh chat nay hay khéng



Saluka va CH Séc nam 2006

* “Bat ké ban chat clua tranh chap gilta cacbénlagi * Vipham dau tién:
thi s khac biét gitra tiéu chuan theo Piéu3.1va  Thang3 2006

tiéu chuan théng |é t6i thiéu, khi 4p dung cho vu + O déy rd rang c6
N ~ V4 ~ AV AN V4 N ~nN z Su khac blet Ve |d|
viéc cy the, co thé vé hinh thirc hon la thuwcté. An 30 va tu tudng

|& cho thay cac cach thirc thé hién khac nhau vé gitra tiéu chuan tu

nguwdng lién quan, mot phan tich sau cé thé ching chti va CIL

td rang cac cach thirc nay cd thé giai thich bdi tinh gﬂ%n?;]elrg:ok?d’ap

hudng va thyc té cla vu viéc ap dung tiéu chuan.” tugng dong vi c6
két qua tuong tu

* Nhiéu vi pham ké
tiép

1ka Investments B.V. v. The CH Séc, UNCITRAL/PCA, March 17, 2006 34



Azurix va Argentina (2006)

* “Cau hoi dat ra 1a d6i x&r cdng bang va thoa
dang co bod sung cho yéu cau doi xtr toi thiéu
theo luat qudc té hay khong, 1a mot cau hoi
vé thuc chat doi xir cdng bang va thda dang
va, bat ké vé phia l1ap ludn nao thi ciu tra |0
vé mat thuc chat [a nhu nhau”

Azurix Corp. v. The Argentine Republic, ICSID Case No. ARB/01/12, July 14, 2006, para 364

11/16/2016 (c) Julien Chaisse CUHK

Vi pham lan th&
2: Thang 7 2006

 Lan nay cé phan
quyét cua ICSID
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Biwater va Tanzania (2008)

e “Trén co s&@ do, Toa an trong tai cling chap nhan, giong nhu nhiéu toa
an trong tai va binh luan trudc do, rang ndi dung thuc té cla tiéu
chuan d6i xr cdng bang va thda dang trong hiép dinh khong khac biét
dang ké vdi ndi dung cla tiéu chuan doi xtr toi thiéu trong luat thong
& quoc té”.

Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania,
ICSID Case No. ARB/05/22, July 24, 2008

11/16/2016 (c) Julien Chaisse CUHK 36



Duke Energy voi Ecuador (2008)...

“Toa an nhat tri vdi tuyén bo
nay va voi két luan rang cac tiéeu

chuan nay vé co ban la nhu
nhau”

Duke Energy Electroquil Partners and Electroquil S.A. v. Republic of Ecuador. (ICSID

11/16/2016  €ase No. ARB/04/19), August 18, 2008
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Tom lai

e Viéc chap nhan ban chat phat trién cda tiéu chuan toi thiéu dé bd sung cac
yéu t6 méi qua hon 2700 BIT nhu chi ra trong vu Mondev va cac phién toa
khac co thé la phuong hudng hdi tu gitra hinh thirc biéu dat truyén thong
cla FET v&i y nghia Ia tiéu chuan t6i thiéu va cac yéu td6 mdi dugc mang lai
trong hién tai boi cac toa an trong tai

* Nhu chi ra b&i phién toa Sempra:

e “Ludt quoc té tu than khdong qua rd rang hay chi tiét tir khia canh doi x&r véi cong
dan, thwong nhan va nha dau tv nudc ngoai. Diéu nay I3 vi cac tiéu chuan lién quan
da tién hda dan qua hang thé ky. Luat thong |é qudc té, cac hiép dinh hitu nghi,
thwong mai, hang hai va gan day la cac hiép dinh dau tu song phuwong da dong gép
cho su phat trién nay.”

Sempra Energy International v. The Argentine Republic, ICSID Case No.
ARB/02/16, September 28, 2007, para 296



An 1 nay la phuong huéng hoi tu gitra hinh thic biéu dat truyén
thdng cda FET vdi y nghia |a tiéu chuan tdi thiéu va cac yéu té maJi
duoc mang lai trong hién tai boi cac toa an trong tai

Ngay nay tranh luan vé FET tu than va tiéu chuan toi thiéu khéng con
nira:

e Cac thuit ngit nay khac nhau vé mat khai niém (khac nguén, khac cach xay dung...)
e Nhung viéc van dung va tac dong cua ching nhu nhau

11/16/2016 (c) Julien Chaisse CUHK 39



Dé cwong

Gidi thiéu

e Khai niém doi xtr cong bang va thda dang

Ngudn cula tiéu chuan: “Tiéu chudn déi x& t6i thiéu” |3 theo lut théng & qudc té hay tiéu
chuan tu dat ra?

Thiét 1ap quy tac

,
s.
/

11/16/2016 (c) Julien Chaisse CUHK 40



An 18 FET dang ké: Kalicki & Medeiros chia cac
vu viéc thanh 2 nhom
Vai tro cua ky

vong chinh dang
clia nha dau tuu

Yéu cau “tv chu”
trong hanh vi cua
nha nudc

Kalicki and Medeiros (2011) Fair, Equitable and Ambiguous: What Is Fair and Equitable
11/16/2016 Treatment in International Investment Law?, ICSID Review (xem Tuén 8) 41



Schreuer / Dolzer chia thanh 4 nhédm va nhiéu
phan nhém

Ap dung cu thé tiéu
chudn FET

Minh bach hoéa va
bao ho ky vong chinh
dang chia nha dau tw

Khong bi cwong ép va Quy trinh va thu tuc

chiém doat thich dang Gl et

Schreuer (2005) FET, Journal of World Investment and Trade (xem Tudn 7)

Similar to Dolzer/Schreuer (2012) Principles of Investment law, Textbook OUP

11/16/2016 (c) Julien Chaisse CUHK 42



TU cac nguyén tac chung tdi thuc té
NOi dung quy chuan

* Bang cach xem xét tinh huéng ma cua FET
nha nwdc vi pham hoac khong vi .
pham tiéu chuan thi cd thé xac chinh ding, s 6n dint)

-2-
Khéng phan biét déi

dinh ndi dung phan quyét cu thé N
theo 5 nguyén téC Nguyén tic khac?

-3-
Quy trinh thich dang

3

* Qud thyc vi phagm tiéu chudn FET déi .

* Liru y: nhiéu phdn quyét theo nhiéu e
hon 1 nguyén tac.

-5-

F e L Hop ly (khong ép budc
? ¥ g
¥ dinh tot: va cudng ché)

khi cé hanh vi vi pham nhiéu nquyén
tac cung mot luc.

11/16/2016 (c) Julien Chaisse CUHK 43
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Khong phan biét

ne

doi xtr

Quy trinh thich
dang

‘Cc nguyén tic
khac

(c) Julien Chaisse CUHK

Tudn tha

anh vi véi déng co chinh thi
vi pham nguyén tac hop ly.

Cdc hanh déng khéng nhé
qudn lién tiép (hop ddng)

qudn lién tiép (ddm béo)

Céc hanh déng khong nha’-l

Khéng hira hen hay dém
bao

|<hi su phu thuge khéng ho1
ly

Thay doi lugt dén dén vi
pham ngay caé khi khéng
dém bao gi

Thue thi thiéu nhét qudn
ddng thoi




Nhat quan

* Tiéu chudn FET tirng dugc dién giai bdi cac phién toa la cung cdp mot sy
bao dam cho dau tuv thudc pham vi bao dam.
e FET yéu cidu nha nuwdc nhan dau tuv phai hanh dong theo cach thirc nhat quan.

e Cic phién toa d3 lam rd tiéu chuan nay khéng dat ra nghia vu chung déi voi
nha nwdc nhan dau tu 1a phai ludn lubn hanh déng nhat quan theo thoi
gian.

e Nha nudc nhan dau tu ndi chung cé quyén tuy y thay déi chinh sach.

* Tuy nhién, vi pham néu nha nuéc nhan dau tu da cam két s& hanh dong theo mot
cach thirc nhat dinh hay da bao dam cho nha dau tv (hodc dau tu).

» C6 ngha |, nguyén tdc nhat quén (hay bdo dam) bao ho cho nha dau tw
hay dau tu thudc pham vi bao h6 vé “ky vong chinh dang” dua trén loi hira
hay bao dam nay.

Read Textbook Dolzer/Scheuer, pp. 145-149
and 152-154



Ly thuyét clia G.S. Thomas W. Walde vé "ky

vong chinh dang"

~
y vong chinh déng” khéng duoc dién dat rd rang trong Diéu 1105 hay trong cac hiép dinh dau tu khac cé FET, nhwng dugc coi 1a mét phan trong

< “.

nguyén tac “y dinh t6t” 1a nguyén tac hudng dan (cling 1a nguyén tac chung cla luat quéc t&) cho viéc van dung FET

J
y

N
¢ xac dinh “ky vong” cGa nha dau tu [a khéng da ma ky vong d6 phai gép phan dang ké trong viéc nha dau tu san sang chiu rui ro gép vén va céng

-, tlre 13 “chinh dang” nghia 1a phai duoc tao ra bdi cac can bd chinh phl theo mét cach thirc chinh thire, phai cé tham quyén (hodc it nhat 1a déng
in cdy, c6 thadm quyén) cho céc hanh dong tao niém tin, thd tuc phat hanh thu ddm bao phai chinh dang va phai “hop ly” dé nha dau tu dua vao

e /
~

'vong chinh déng” d& trd thanh mot céch thirc wa chudng clia cac phién toa dé bao ho cho bén nguyén trong cac tinh hudng kiém tra “chiém doat
quan ly” qua khd, qud phirc tap dé chirng minh hodc qua dé bi tan cdng vé viéc dya vao mot bién phap theo danh gia chl quan

I Y /
~

Binh dang gilta cac ca nhan va khong thién vi — nghia la khong phan biét dgi xir — déng mot vai tro trong viéc danh gia ky vong chinh déng

VAN

Ky vong chinh dang khéng duoc coi 1a mot dam bao chic chan rang chinh sach cta chinh phi sé khong thay doi

¢) Julien Chaisse CUHK

1949-2008

G.S. & Jean-Monnet Chu tich

Trung tam chinh sach va luat

Nang lwong, Dau khi va Khai
khoang (CEPMLP)
Dundee - Scotland

Nguyén cé van Lién hop qudc vé
luat dau khi va khai khoang

46



Cautious note on “ky vong chinh dang” theory

* “Ky vong chinh dang” dé cap dén ky vong tao ra bai |61 hita hodc dam bao cia nha nuéc
nhan dau tuv

* “Ky vong chinh ddng” khdng bao qudt hét y nghia cla tiéu chuan FET vi tiéu chuan nay
Dao gom ca cac hguyen tac khac ngoai viec dam bao ky vong.
* Néu “ky vong chinh dang” nham khai quat toan bo tiéu chuan FET thi day Ia khdng phai |3 ndi
dung day du cla tiéu chuan

* Visao? Vi khong tra loi dugc cau hoi 1a khi nao ky vong chinh dang ton tai trong céc tinh hudng
khdng cé hira hen hay dam bao (vu MTD va Ch|Ie hoac vu PSEG voi Turkey va nhieu vu khac)

* Thuat ng nay chila mét “nhan hiéu”: mot khi mot toa an dd két ludn rang hanh vi cla nha nuwdc
nhan dau tu vi ‘pham tiéu chuan thi toa an chi can tuyén bd rang nha dau tu d3 cd ky vong chinh
dang la hanh vi d6 dang 18 d3 khéng xay ra.

. TuyI nh)len cach ti€p cdn nay che mo co s& cla phan quyét (va cd kha nang sé khong ton
tai lau
* Thuyét ky vong chinh dang t6t nhat nén h|eu theo cach tham chi€u dén tinh huéng “nguyén tac

nhdt qudn bj vi pham do hanh vi cia nha nwdc nh@n déu tw khéng nhdt qudn vdi cdc cam két va
hira hen trudc dé cho nha déu tv”’, hon la mét chu thuyét day dd vé tiéu chuan FET.

>cnicas Medioambientales TECMED S.A. v. United Mexican States, ICSID Case No. ARB(AF)/00/2, Award, 9 154 (May 29, 2003) (suggesting that failure to follow through

1 ky vong chinh ddng by either party could constitute a violation of the tiéu chudn FET). 47
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Cac hanh
dong thiéu
nhat quan
lién tiép
(hop dong)

Thuec thi
thi€u nhat
quéan déng

thoi

Thay d6i luat
dan dén vi
pham ké ca
khi khong
bdo dam

Cac hanh
doéng thiéu
nhat quan
lién tiép (bdo
dam)

Khi sw phu

thudc tréd

nén khong
hop ly

(c) Julien Chaisse CUHK
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Thay ddi luat dan dén vi pham ké ca khi khéng dua ra bdo dam

* Nha nuwdc nhan dau tu cd quyén thay déi ludt néu khéng cé cam két.

* Tuy nhién, trong mét s6 truong hop sy thay doi luat cé thé vi pham tiéu chuan
FET ké ca khi khong hira hen hay bao dam.

e Trong vu PSEG v0i Tho NhT Ky, Toa két ludn rang Thé Nhi Ky d3 vi pham tiéu chuan
FET khi lam dung quyén lyc cda minh.

* Sy can thiép cu thé bao gdm nhiéu hanh déng cé ca su thay déi quan diém cdia Nha nudc
nhan d3au tu.

e Tho Nhi Ky d3 yéu cau dam phan lai thda thudn va mé lai van dé d3 dwoc gidi quyét.
« Cac co quan hanh chinh d3 |& di cac quyén theo luét.
« Toa k&t luan cé su vi pham duwoc mo ta |a mot sy thay d6i luat “ghé gc’rm”
* Phdn quyét néu gian tiép rang nha dau tu cé quyén dua vao su 6n dinh hop ly

cua luat phap.

* Nha nu’dc ti€p nhan day tuv c6 thé thay ddi chinh sach qua thoi gian, nhung su thay doi “ghé
gd&m” vi pham nguyén tac nhat quan hay bao dam.

11/16/2016 (c) Julien Chaisse CUHK 49



Cac hanh déng thiéu nhat quan lién tuc: Hop
d-é n g Read Textbook Dolzer/Scheuer, pp. 152-1.

* Vuy viéc vi pham r6 rang nhat: nha nwéc nhan dau tu cé hgp dong véi nha dau tu
hoac dau tuw va sau do huy bo hop déng.

* Trong vu Occidental vdi Ecuador, bén khiéu nai giao két hgp dong véi doanh
nghiép nha nwdc dé thuc hién viéc tham do va khai thac dau.
* Bén khi€u nai dinh ky dé nghi va nhan dwgc hoan thué gia trj gia tang ma cong ty d3 nop.
* Tuy nhién 2 ndm sau Ecuador ddt ngot tir ch6i hoan thué trén co sé la 1a khoan hoan thué d3
duwoc tinh dén trong cong thirc tham gia trong hop dong.

* Do thay déi chinh sach thué ma bén khiéu nai cé ly do chinh dang dé dua vao trong qua
trinh dam phan ho'p dong, Ecuador da khong dam bao suw 6n dinh cho bén khiéu nai.

* Thay vao d6, tac dong cuta sy thay doi vé chinh sach thué cla Ecuador la thay doi diéu kién
hop déng voi bén khiéu nai.
* Toa két luan rang Ecuador d3 vi pham tiéu chuan FET vi
e “sur 6n dinh chia khudn khé phap ly va kinh doanh 1a . . . mot yéu té thiét yéu clia FET”

Occidental Exploration & Prod. Co. v. Republic of Ecuador, LCIA Case No. UN 3467, Award (July

1,2004) 110 =

11/16/2016



Viéc thuc thi thiéu nhat quan dong thoi

* Nguyén tac nhat quan c6 thé bj vi pham khéng chi bai sy thay d6i luat theo thoi
gian ma ca bdi viéc thuc thi thiéu nhat quan déng thoi.

* Vlu MTD Equity vdi Chi Ié theo HD dau tu song phuong gitra Malaysia véi Chi lé.
Chi Ié d3 m&i mot cong ty cda Malaysia dau tw xay dwng mot khu cong dong.

* Tuy nhién sau d6 cong ty cua Malaysia biét rang viéc xay dwng khu nay sé vi pham quy hoach
dia phu’dng, do dé khong thé tiép tuc viéc dau tu.

* Toa két ludn rang

* “viéc phé duyét dau tw bdi [U ban Pdu tw nwoc ngoai cug Chi Ié do: voi dw an di nguoc lai
chinh sdch dé thj cua Chinh phd la vi pham nghia vu d6i x&r véi nha déu tw mét cdch céng
béng va thda dang

* Toa gidi thich rang Chi 1é c6

* “nghia vu hanh déng an khép véi nhau va ap dung chinh sach mot cach nhat quan.”
 Chilé d3 ap dung hai chinh sach thi€u nhat quan dong thoi la

* (1) khuyén khich déu tw & cdp dé quéc gia (2) nhwng déng thaoi lai cdm & cdp dd dia phwong!

MTD Equity Sdn. Bhd. v. Republic of Chile, ICSID Case No. ARB/ 01/7, Award, (May 25, 2004)

11/16/2016 165-166 B 51



* M6t s6 truong hop nha nudc tiép nhan dau tw dua ra bao dam
nhwng sy phu thudc cua nha dau tw hay hoat dong dau tu vao bao
dam nay khong hop ly.

* Vidy, _trong vu International Thunderbird véi Mexico, bén khiéu nai
néu rang chinh phu da hanh dong thiéu nhat quan khi thuce thi luat
chdng ca cuoc doi vdi hoat dong kinh doanh ctia bén nay bat ké viéc
da dwaray kién phap ly rang hoat dong nay |a hgp phap.

* Tuy nhién Toa thay rang y ki€n cua chinh phu la trén co SO thong tin
khong dung do bén khiéu nai cung cap vé ban chat cta cac tro choi
ma bén nay kinh doanh.

* Vithé, bén khi€u nai khéng thé dua vao y kién phdp ly ctia chinh phd

Int’l Thunderbird Gaming Corp. v. United Mexican States, Award (NAFTA Arb. Trib. Jan. 26,
2006), 148



..Tirthuc tién ... dén ly thuyét
“Cot I6i cua sw nhat quan”

* Sy nhat quan cho phép thay doi chinh sach mién la sy
thay doi nay khong di ngwoc lai nhirng cam két hay bao
dam cua chinh phd ma nha dau tu hay hoat dong dau
tu phu thudc vao mot cach hop ly.

* Sy nhat quan cling ngan cam viéc thuec thi thi€u nhat
quan dong thoi co thé tao ra su thay doi lién tuc trong
mot thoi gian ngan.

* Sy nhat quédn co thé b6 sung cho nguyén tac vé tinh
hop ly.
* Tham chi mgt sy thay doi hop ly trong chinh sach cling bi
ngan cam néu pha dau tu co co so hop ly dé dya vao loi hira
hay bao dam rang sé khong cé su thay doi nay.

11/16/2016 (c) Julien Chaisse CUHK
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| Tinh hop ly ‘
| Sw minh bach ‘

| Tinh nhat quan ‘

Quy trinh thich dang

I Y dinh tot

I Cac vu khac ‘

(c) Julien Chaisse CUHK

Tudn tha
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e Cu thé tiéu chudn * Tinh hop ly doi hoi hanh dong cua nha nuéc

A R t|ep nhan dau tu hai Ean két mot cach hop ly
nay doi hoi doi xuw véi muc tiéu chinh sach chinh dang.

A b g Y thé * Tiéu chuan nay c6 thé dugc dap tng ké ca trong
cong bang va oa trwong hop bien pha ctia nha nudc tlep nhan
ddng d‘é’, vai nha dau tu khon du’dc thwe thi mét cach day dd

hodc khong dap &rng dwoc chinh sach de ra.

dau tw nuoc ngoai * Tuy nhién, nguyén tac nay bi coi la vi pham khi

P bién phap khong dugc xay du’n nham dap
t’,'ong phq::n”w cua trng muc tiéu chinh dang cla cdga nha nudc
tinh hop ly. ti€p nhan dau tu.

* Vi pham dién hinh la khi hanh vi cGa nha puéc
ti€p nhdn dau tu c6 dong co chinh tri, chang han
nhu khi nha nwdc ga ton hai cho nha dau tor vi
cac hoat dong hop phap nhung khéng dwoc dan
ching ung ho.

| & Ring Forestry L. P. v. Government of Canada, UNCITRAL, ICSID Administrated, Award, 31
12010, para 213

Read Textbook Dolzer/Scheuer,
11/16/2016 (c) Julien Chaisse CUHK pp. 159-160



Cac hanh dong co dong co chinh tri vi pham
nguyén tac hop ly

* Vu Eureko vdi Phdn Lan theo Hiép dinh dau tu song phuong gitra Ha
Lan v&i Phan Lan, bén khiéu nai c6 30% cd phan trong cong ty bao
hiém thudc s& hitu nha nwdc dang duwoc tv nhan héa ma Phan Lan d3
cam két s& ban not c6 phan con lai dé bén khiéu nai mua va dat muirc
c6 phan kiém soat.

* Tuy nhién qua trinh tw nhan hda da gy tranh cdi va Phan Lan quyét
dinh khoéng tiép tuc hoan tat viéc tu nhan hoa.

e Toa xac dinh rang Phan Lan d3 vi pham tiéu chuan FET khi tir chi ton
trong cam két v&i “cac ly do tuy tién lién quan dén tinh hinh chinh trj
cua Phan Lan va cac nguyén nhan quoc gia c6 ban chat phan biét doi
Xl’J, ”

Eureko B.V. v. Republic of Pol., UNCITRAL Arb., Partial Award (Aug. 19,

2005) para 233
11/16/2016 \L) JUlIEll CiidId>E CUTIN 56



Cac hanh dong co dong co chinh tri vi pham
nguyén tac hop ly

* Vu Vivendi voi Argentina theo Hiép dinh BIT gitta Phap va Argentina,

* Bén khiéu nai c6 hoat dong dau tu duoc uvu ddi nham van hanh mét hé théng phan phéi
nwdc duwoce tw nhan hoa.

* Toa két ludn rang

* Viéc tang gia nwdc manh va hién tuong d6i mau nwdc tam thdi nhwng v hai da gay ra phan
&ng cda cong dong cv dan dia phuong

* Cdc quan chtrc dia phuong da tham gia mét chién dich budc nha dau tu phai chap nhan céc
diéu kién mdi,

« chang han nhu khuyén khich khach hang khéng thanh toan héa don nuéc.

* Thém vao d6, sau khi nha dau tv cé y dinh s& cham dit hop dong va duwa vy viéc
ra trong tai theo BIT, Argentina d3 ban hanh luat cam nha dau tu cé hanh don%
khleu nai tap thé hoac thuc hién doi ng. Pay |a cac bién phap ma toa két luan Ia

* “hanh dong ro rang thuwe thi quyén lwc quéc gia nham trirng phat . . . [nha dau tu] khéng thé
bién giai duoc.”

* Viéc ban hanh cac bién phap khéng bién gidi dwoc nay d3 vi pham tiéu chuan FET.

Compagnia de Aguas del Aconquija S.A. and Vivendi Universal S.A. v. Arg. Republic, ICSID
11/16/2016 Case No. ARB/97/3, Award (Aug. 20, 2007) para 7.4.45 57



Ton trong su hop ly

* Trong vu Continental Casualty voi Argentina, Argentina da thong qua
mot chinh sach
* Budc cac tai san dinh gia bang tién USD sang peso vd&i ty gia 1.4 / 1 USD,
* Trai voity gia quy dinh trudcdolal/ 1,
« Dan dén muc tdng danh nghia theo gid peso cla tai san,
e Cho du gia tri thuc cla tai san trén thyc té la giam.

e Tuy nhién Argentina ap dung thué trén gia tri gia tang cla tai san doi
vOi muc gia tang danh nghia.

* TOa an két luan rang thué nay phu hop vdi cac nguyén tac tinh thues
chung va do dé khéng thién vi va khéng vi pham tiéu chuan FET.

Cont’l Cas. Co. v. Arg. Republic, ICSID Case No. ARB/03/9, Award (Sept. 5, 2008) 269-270



Tir thuec tién dén ly thuyét
“Cot Ioi vé tinh hop ly cua FET”

* Viéc vi pham nguyén tac hop ly d3 dwoc xac dinh trong cac
vu viéc c6 hanh vi v&i mdt dong co nao dé doi véi nha dau
tw hodc dau tu nudc ngoai (ép budc, cudng ché...).

* Hanh vi vi pham thwong dwoc mo ta la tra diia hay phan
biét dbi xur.

 Cubi cung, su vi pham chu yéu la & viéc ban hanh cac bién
phap vi cac ly do khac ngoai cac muc tiéu chinh sach cong
chinh dang, chang han nhu s& hitu nwdc ngoai doi véi dau
tuv.

11/16/2016 (c) Julien Chaisse CUHK 59
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Khéng phan biét doi x(r

* “Tiéu chuan “khéng phéan biét
doi x&r” doi hoi bién giai hop ly
vé doi x&r khac biét déi vdi nha
dau tw nwdc ngoai.”

Saluka Investments BV (the Netherlands) v. CH Séc, UNCITRAL, Partial Award,
17 March 2006, para 460

11/16/2016 (c) Julien Chaisse CUHK

Tiéu chudn FET chi cAm sy phan biét doi x{&r bat

hop ly.

61



Khéng phan biét doi x(r

Vi du vu Saluka Investments voi CH Séc, 4 ngan hang chinh & CH Séc
dang trong qua trinh tw nhan hoa.

* Chinh pht Séc ho tro cho % ngan hang nay la cac ngan hang trong
nwocs nhung khong ho trg cho ngan hang con lai duwgc dau tu badi
nha dau tu nudc ngoai.

 Toa an xac dinh khéng c6 co s& hop ly cho su phan biét doi xt, vi thé
vi pham tiéu chuan FET

Saluka Invs. BV v. CH Séc, Partial Award (Perm. Ct. Arb. Mar. 17, 2006)



Xem tuan 8

Khéng phan biét doi x(r

11/16/2016 (c. 2003) para 123, 137

Trong vu Loewen voi Hoa Ky, mot nha dau tu Canada bj kién b&i moét cong ty Hoa Ky tai
toa an bang Mississippi.

» Toa an d3 tham chi€u nhiéu lan dén qudc tich Canada cla nha dau tu va ban bdi tham d3 ra an
phat $500,000,000 d6i v&i nha dau tu.
TQa an xét thay theo Diéu 1105 NAFTA, Hoa Ky c6 trach nhiém t6 chirc phién toa cong
bang, khong “thanh kién vé quoc tich hay dia phwong”
« Toa an thira nhan nguyén tic khéng phan biét doi xir.
Hon thé, tda an két luan rang viéc xét xur
« “khong thich dang va tuy tién, khéng phu hop vdi nguyén tac toi thiéu theo luat quéc té va FET”

Tuy nhién, bén nguyén khéng khi€u nai phan quyét bat lgi nay. Toa an két luan rang BIT

bao P;]cf) dau tu va nha dau tu nudc ngoai khdi cac hanh vi sai trai bdi hé thong tv p%\ép
ndi chung.

Bén nguyén khong cé hé thong tu phap Hoa Ky co hdi stra chita sai trai nay & viéc xét xi
va do do khéng khiéu nai vi pham hiép dinh.

Loewen Group, Inc. v. Hoa Ky, ICSID Case No. ARB(AF)/98/ 3, Award (June 25,
63



Khéng phan biét doi x(r

* Trong vu Methanex va Hoa Ky, tda an thay rang d6i xr phan biét doi
vOi dau tu ndi chung khong vi pham Diéu 1105 NAFTA vé FET, cho du
phan biét doi x{r trén co s& thanh kién la sy vi pham.

* Vithé, toa an Methanex da chat van FET cd yéu cau doi xir khéng phan biét
hay khong va khong bo qua kha nang nay.

« P& xac dinh tiéu chuan khdng bao gdm nguyén tic khdng phan biét déi xtr doi
hoi cach tiép can dac biét.

e TOa an thay rang vi Iénh cAm cda California d6i vdi tertiary-butyl duwoc
ap dung binh dang cho dau tu nén khong cé sy phan biét doi xdr

Methanex Corp. v. Hoa Ky, Final Award (NAFTA Arb.
Aug. 3, 2005) Section IV 21



..Tirthuc tién... den ly thuyét
“Cot 16i khdng phan biét doi x&r cua FET”

* Khéng phan biét doi x& ngdn cam viéc phan biét d6i x{r trir
khi vi muc tieu chinh sach cong chinh dang.

* Diéu nay nghia la trong khi khong phan biét doi xir la mot
nguyén tac FET theo cac phién toa trong tai, cac phan qyyét
hieén nay khdng mo réng nguyén tac nay ngoai nguyén tac
hop ly.

* Thay vao d¢, tam quan trong thuc té cua nﬁqyén tac khc“).nﬁ
phan biét dOI,XLl’glo’l han ¢ cho quoc tich khdng duwoc coi la
mot co so chinh

] ang cho hanh vi cda nha nwdc ti€p nhan
dau tu.

11/16/2016 (c) Julien Chaisse CUHK
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TU chdi su cong bang

* Cho du nhiéu toda an d3 thira nhan viéc tir chdi sy cong bang vi pham
tiéu chuan FET, t&i nay chuwa tirng cé nguyén don nao thanh céng
trong viéc khiéu nai vé viéc tir chdi sy coOng bang theo BIT

« CANH BAO: Digu quan trong 13 tap trung vao thl tuc tir chdi sy cong
bang vi viéc xem xét cd ban chat cla su cong bang s& khién ban trong
tai phai suy doan toan bd hanh dong cua chinh phu lién bang, bang va
dia phwong dua trén quan diém riéng cla ban trong tai vé ban chat
cUa su cdng bang. Tham chi viéc tha tuc t chéi sy cong bang ciing
can co gidi han.



Quy trinh thich dang

e Tiéu chuan FET cling doi hdi quy trinh thich dang, vi thé cé thé ngan
chan viéc ti chdi su cong bang.

* Trong vu Middle East Cement voi Ai Cap theo BIT gitra Greece-Ai Cap , nudc
ch nha bat gilr va dau gia con tau cla bén nguyén ma khéng théng bdo trudc
cho bén nay.

* Toa trong tai xac dinh rang viéc chiém doat tai sdn cda bén nguyén khéng phu
hop vdi quy trinh thich dang va vi thé vi pham tiéu chuan FET.

Middle East Cement Shipping & Handling Co. S.A. v. Arab Republic of Ai Cap, ICSID
Case No. ARB/99/6, AWGrd, (Apr 12, 2002), 143 Read Textbook DOIzer/SCheuen
pp. 154-156



TU chdi su cong bang

* Trong vu Loewen voi Hoa
Ky, bén nguyen khi€u nai
rang toa an bang 0’
Mississippi da nga theoy
ki€n dia phuong va bat
cong doi vadi bén nuwdc
ngoai.

Toa trong tai bat dau
bang cach trich dan dinh
nghia vé su thién vij tu
vu ELSI cling dugc trich
trong vu Mondev.

Loewen Group, Inc. v. Hoa Ky, ICSID Case No. ARB(AF)/98/3, Award (June 25,

2003) para 253

“Thuec tién cua nha nudc,
quyet dinh cua toa quéc té
hay y kién cua cdc nha
bmh luégn déu khéng ung,

zuan diém rang su bat
t/n ay y dinh xau la mot
yéu to th/et yéu trong viéc
doi xu khéng céng bang
hqdc viéc tir chdi sw céng
bdng du’dc coj la sy vi
pham cong béng quéc té.
Sy cong bang theo phuong
dién thiéu guy trinh thich
dang dan dén két quad vi
pham la du.”



TU chdi su cong bang

* TOa trong tai két luan rang mét quyét dinh vi pham luat dia phuong va
phan biét doi x&r doi vdi bén nguyén nudc ngoai bi coi la su bat cong.

e Tuy nhién, khi€u nai nay cudi cung van bj tlr chdi vi tda trong tai xac
dinh rang viéc tir ch6i sw cdng bang chi ton tai khi bén nguyén da van
dung moi kha nang & dia phuong, bao gédm ca viéc khang cdo ma bén
nguyén da khong thuwc hién.

Loewen Group, Inc. v. Hoa Ky, ICSID Case No. ARB(AF)/98/3, Award (June 25,
2003) para 135-137
11/16/2016 (€) Junen tnaisse CUHK 70



TL\J' Ch6| SUY Céng b\éng ‘ Lwu y rdng trong vu Bayindir MFN dé& cho phép ¢
. O >

nguyén tham chiéu dén FET tir mét nwdc tha ba
Ddy la mot nd lwe tét nhung cudi cling ciing kho
thanh cong...

* Trong vu Bayinde‘r vdi Pakistan, bén nguyén lap ludn rang bén nay da
khong dwoc huang quy trinh thich dang trudc toa Pakistan
* Trich dan mét 13 thw viét b&i mot quan chirc chinh phd cho mét ngudi khac

* L3 thu du doan rang Pakistan sé thang trong vu kién gitra bén nguyén vdi co
quan cua chinh phu Pakistan vé tinh hgp hién clda viéc cham dirt hgp dong.
* Toa trong tai da bac bo 1ap luan nay.

* B&n nguyén ciing khiéu nai su thi€u doc |ap cta co quan tu phap
Pakistan
* Nhung tda trong tai khdong thay cé bang chirng vé khiéu nai nay

Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. v. Islamic Republic of Pak.,

ICSID Case No. ARB/03/29, Decision on Jurisdiction (Nov. 14, 2005) 252

11/16/2016 71



T chdi su cOng bang (vé thd tuc hanh chinh)

* Trong vu International Thunderbird vdi Mexico lién quan dén nguyén tac nhat
uan, bén nguyén khiéu nai rang Mexico da vi pham Diéu 1105 doi hoi doi xu
theo luat quoc té khi Mexico cho rang bén nguyén da vi pham luat Mexico vé kinh

doanh bai bac.

* Toa trong tai xac dinh rang un trinh hanh chinh dé két luan réng hoat dong kinh doanh cua
bf,nhn uyén la bat hop phap thuc ra khong thién vi hay khong dap &rng yéu cau ve quy trinh
thich dang.

. Bﬁr) nguyén d3 cd co hoi khi€u nai va quyét dinh dua ra d3 tham khao dén ca thuc té va luat
phap.

. Eﬁr) nguyén cling da c6 co hdi khang cdo tu phdp déi véi quyét dinh hanh chinh cho du da rut

ang cao.

* Toa 4n ghi nhan “yéu cau (11uy trinh hanh chinh thich déng thap hon quy trinh tw phap.” Cho
du thu tuc hanh chinh ¢6 thé bj anh huvong boi mot so dieu kien bat thwong thi cling khong

“ton hai tdi mirc gay séc cho nén tu phap” va do dé vi pham tiéu chuan tdi thiéu.

* Vi thé khéng cé viéc tir chdi sw cdng bang

Int’l Thunderbird Gaming Corp. v. United Mexican States, Award (NAFTA Arb.

Trib. Jan. 26, 2006) 206 72

11/16/2016



Tir thuec tién ... tdi ly thuyét
“Cot I6i vé quy trinh thich dang cua FET”

* Quy trinh thich dang ctia FET dugc thira nhan nhiéu lan bai cac toa
trong tai v&i y nghia la mot yéu to trong tiéu chuan FET.

* Tuy nhién cho t0i nay cac phan quyét cé lgi cho bén nguyén theo
nguyén tac nay chi khi nha nwdc nhin dau tu khéng thuc hién viéc
phuc tra tu phap (chi vu Middle East Cement)

* Hau hét cac khiéu nai theo nguyén tac quy trinh thich dang déu
dua ra ly do tir chdi sw cong bang, va cac khi€u nai nay deu khong
thanh cong.

11/16/2016 (c) Julien Chaisse CUHK
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Y dinh t6t/y dinh xau trong lap luan la gi?

e Y dinh xau la mot dieu kién ... vao
Cao Uy vién phan xtr vu viéc N é m 1926 I
gitra Mexico va Hoa Ky nam
1926 chi ra rang:
ige di xt voi ngudr nue Dien giai FET trong vu Mondev,
ngoai bi coi la bé tré trach

nhiém quéc té khi phat sinh sw A A z e A

@, bé tré trach nhiém mot (r* N ~ N N ~ e . ) 7 s 7

céch ¢y, hodc thidu trach tieu chuan quoc té toi thieu” voiy

nhiénj cai tri dwdi chuan quoc té . N

ma bAt ky mét ngudi nao c6 Iy dinh xau

tri va khéng thién vi deu cé thé :

nhan ra”.

\ ? N A M s . nN

v Mexico (Neer), Opinion, Hoa Ky-Mexico General Claims Tul bo ve u Ca u Ve v d! n h Xa u (Xe m
mission, 15 October 1926, 21 AJ.I.L. 555, 1927.

tuan 7)




Su vi pham tiéu chuan FET khong doi hoiy

d i n h X é u 2273157;221“2;% Dolzer/Schet

* Trong mot so truwong hop, toa trong tai da thao luan khai niém y dinh
tot dé xac dinh viéc vi pham FET.

* Y dinh t6t cd thé duoc xem nhu mot yéu td clia nén phap tri
* Tuy nhién hiém khi khai niém y dinh t6t c6 gia trj tang them cho nguyén tac
hop ly hay cac nguyén tac khac gan véi tiéu chuan FET.
* TOa trong tai trong vu ADF Group vdi Hoa Ky xac dinh rang khai niémy
dinh tot “cd rat it gid tri” trong viéc dién gidi tiéu chuan FET.

e Chua tung cé}phén quyét nao thanh qéng cho bén nguyén chi dua
vao nguyén tac y dinh tét va rd rang rang viéc vi pham tiéu chuan FET
khong doi hdi phai cd y dinh xau.

ADF Grp., v. Hoa Ky, ICSID Case No. ARB(AF)/00/1, Award,
11/16/2016 (Jan. 9, 2003) 191 76



Vi pham tiéu chuan FET khong doi hoi y
dinh xau

e “Toa trong tai ghi nhan rang duong nhuw cé mot sw nhat quan gitra cac
vu viéc |a viéc vi pham nguyén tic d6i xir cong bang va thda dang la
khong doi hoi y dinh xau tir phia nha nuwéc”

* Vu CMS Gas Transmission Company v&i CH Argentine, 280;
* Vu Azurix Corp v&i CH Argentine, 372 .

* Mondev International Ltd v&i Hoa Ky,

* Loewen v&i Hoa Ky,

* Waste Management Inc. v&i Mexico,
e TECMED vé&i Mexico

Duke Energy Electroquil Partners and Electroquil S.A. v. Republic of Ecuador. (ICSID Case
No. ARB/04/19), July 21, 2008

11/16/2016 77
(c) Julien Chaisse CUHK
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Sy minh bach

* Trong vu MTD Ecl]wty voi Chile, toa trong tai xac dinh rang hanh dong khéng
nhat quan cda Chile vi pham tiéu chuan FET.

* Dong thoi, toa cling xac dinh rang viéc thiéu minh bach cling vi pham tiéu
chuan nay.

* Vao thoi dlem Chile thu hut nha dau tu, bén nay da khong cung cap thong
tin rang du an sé vi pham luat dia phuo’ng

* Trén thyc té, néu Chile ti€t 16 tinh hudng nay thi nha dau tw da ¢ the c6 quyét dinh
v&i théng tin day du vé viéc c6 dau tu hay khdng véi nhan thirc rd vé rui ro sé khong
duoc phé duyét bdi chinh quyén dia phuong.

* Chile da cé thé tuan thu BIT theo mdt trong 2 cach:
* C6 chinh sach nhat quan
e Hodc thdng tin vé chinh sach thi€u nhat quan cda minh.
 Chile @3 khdng lam cd hai hanh ddng nay va do d6 d3 vi pham tiéu chuan FET

MTD Equity Sdn. Bhd. v. Republic of Chile, ICSID Case No.
ARB/01/7, Award, (May 25, 2004) para 163



Su minh bach: mot tiéu chi trong qua trinh
hinh thanh

 “Hanh dong khong cdng bang, e “Yéu cau su minh bach hién tai
thién vi, phan biét doi xir hoac cé thé khdng phai la mot phan
vi pham quy trinh thich dang cla tiéu chuan luat théng |1&. Tuy
theo toa trong tai NAFTA 1a vi nhién diéu nay dang tién dén
pham nguyén tic d6i x{r cong giai doan do. Tuy nhién, hién na
bang va thda dang, ké ca khi khé cé thé bién giai sy phu hop
khdong co vy dinh xau vé phia cta mot hé théong quan ly”

nha nudc. S minh bach duoc
ghi nhan khong gan v&i khai
niém nay”

Merrill & Ring Forestry L. P. v. Government of Canada, UNCITRAL, ICSID
Administrated, Award, 31 March 2010, para 208 and 231

11/16/2016 (c) Julien Chaisse CUHK 80



Tirthuc tién ... tdi ly thuyét
“Cot 10i vé su minh bach cua FET

7)

e Sy minh bach cla FET dugc tham chi€u nhiéu lan, nhung
van chua cd mot cach ti€p can nhat quan cho nguyén tac
nay.

* Nguyén tac minh bach vé khai niém khac voi nﬁuyen tac
hop ly, khdng phan biét doi xtr va nhat qudn, cho du pham
vi chinh xac cda nguyén tac nay con chua rd.

* Céc phan quyét cé loi cho bén nguyén trong moét s6
trud'ng hop nuwdc chi nahf khéng cung cap cac thong tin
owan trong cho nha dau tuw trong qua trinh dam phan va

wong trong cac trugng hop thi€u minh bach di d6i voi
vi pham cac nguyén tac khac.

Read Textbook Dolzer/Scheuer,

pp. 149-154

11/16/2016 (c) Julien Chaisse CUHK
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Cac vu khac?

* Tat ca cac phan quyét trong vong 13 nam qua phu hop vdi 1 trong 5
tiéu chi cua FET

* Hon 70 phan quyét vé FET

* Rat t6t. Va BIT cling khong dinh nghta FET, an [ (va gidi hoc thuat) da
xac lap phan loai tot

* Nhi*rng diéu ching ta biét vao nam 2013 nhiéu hon cac luat su vao
nam 2000



Xem tuan 9

* Trong vu Wena Hotels voi Ai Cap 2000, mét vu viéc phat sinh theo BIT Anh-Ai Cap , toa trong
tai két luan rang

 Ai Cap biét vé viec mot s6 quan chirc chinh pht d3 chiém quyén s& hiru cac khach san cdia bén nguyén

* Tuy nhién Ai Cap da khéng cé hanh déng nao:
* Ngin can viéc chiém doat,
* Trao tra khach san nhanh chdong cho bén nguyén,
e Hodc cd bién phdp trirng phat dang ké d6i véi nhirng ngudi chiu trach nhiém déi vdi viéc chiém doat.

* Viéc Ai Cap khong quan tam thich ddng dén viéc bao vé dau tu nwdc ngoai dugc coi la mot vi
du kinh dién vé vi pham nghia vu bao hd va an toan day dd
* Trén thuc té, toa trong tai bat dAu thao luan ban cach ghinhan rang nhiém vu cua toa |a gidi quyét khiéu
nai ciia bén nguyén vé viéc Ai Cap d3 vi pham nghia vu.

. guy r&hlen toa trong tai két luan rang Ai Cap d3a vi pham ca nghia vu FET va bao hd va an toan
ay du

« Ma khéng thdo ludn ndi dung cta tirng tiéu chuan hay méi quan hé giira hai tiéu chuan nay
* Toa trong tai dudng nhu da két luan rang Ai Cap da vi pham nghiia vy bao ho va an toan day

dd, 1a mot quyét dinh dé dang tinh dén cac bang chirng hién cé va viéc hanh déng nay ciing
Vi pham FET

* Nhuwng khéng cé chi dau nao vé viéc FET doi hoi nhirng gi
* Nhung khéng gidi thich [am thé nao FET lién quan dén tiéu chudn bao hd va an toan day dd...

11/16/2016 Wena Hotels, Ltd. v&i Ai Cap, ICSID Case No. ARB/98/4, Award (Dec. 8, 2000) 131 84



Dé cwong

e Gidi thiéu

e Khai niém d6i x&r cong bang va théa dang

_J
e Ngudbn cla tiéu chuan: “Tiéu chudn déi xr t6i thiéu” la theo luat
théng & qudc té hay tiéu chuln ty dat ra? )
8
e N6i dung quy chuan cla FET (cdc phan quyét)
_J

11/16/2016 (c) Julien Chaisse CUHK
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huc tien FE

"hi trwo'ng chung Dong va Nam Phi

COMESA

0://www.comesa.int/

11/16/2016

e Lato chirc kinh té Khu vue lon nhat & Nam
Phi, c6 19 thanh vién va dan sé khoang 390
ngu0|

e Diéu 14 FET 4p dun cho cac nha dau tu
COMESA theo luat thong & qudc té.

* Tuy nhién, cling quy dinh rang mot tieu
chuan quoc té sé khong ap dung déi vdi tat
ca cac nwac:

* Cdc bén “co cdc hé théng hanh chinh, phdp ly
va tw phap khac nhau do cdc nwdc thanh
vién co muc do phat trlen khac nhau va co
thé khéng dat duworc cdc tiéu chuan doéng
thoi”. Doan 1va 2 cua Dleu nay khong xdc
lGp mot tiéu chuan quoc té trong boi canh

nay.”

(c) Julien Chaisse CUHK

trong hiép dinh gan day

CCIA hudng cac toa an
trong tai tdi viéc tinh dén
trinh dd phat trién cla
qudc gia khi dién giai tiéu
chuan FET thay vi tu xét
doan

Tuy nhién, ai la
nguoi dugc trao
trach nhiém xac
dinh “trinh d6
phat trién”?

Chinh cac trong
tai...
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Thuc tién hiép dinh gan day

* FET trong Diéu 11 Hiép dinh dau tu
toan dién ASEAN (2012) mot cach chi
tiét

* Gi&i han FET & viéc tlr choi sy cong
bang (trong toa an hay trong boi canh
hanh chinh)

* Tat ca cac yéu t6 khac dwong nhu bi
loai trir (s minh bach, y dinh tot, su
hop ly, nhat quan...)

Piéu 11 DOi xtr v&i dau tw

1. Mbi nuée thanh vién phai déi xtr voi
dau tw thudc pham vi diéu chinh cua
nha dau tw cua bat ky thanh vién nao
khéc dbi xir céng bdng va théa dang va
bdo hd va an ninh day da.

2. Nham lam ré hon: (a) déi xtr c6ng
bang va théa dang doi héi méi thanh
vién khéng duorc tir chbi céng bang
frong cac thu tuc hanh chinh va phap ly
theo nguyén tac quy trinh théa dang;
va (b) Bdo hé va an ninh day di yéu
cau méi nuéc thanh vién phai cé céc
bién phdp hop ly can thiét dé dam béo
bdo ho va an ninh cho dau tw thudc
dién diéu chinh. 3. Truong hop xéc
dinh ¢6 vi pham mot diéu khoén khac
cua Hiép dinh nay hoac mét thda thuan
quoc té riéng biét khéng durorc coi 1a vi
pham Biéu nay.



\han xét két luan

Khai niém FET va an |é

Cdc
hanp
dong cs
dong cor
chinh tri
vi pham'
Nguyén
tac hop
ly

11/16/2016 (c) Julien Chaisse CUHK 88



Nhan xét két luan

* Tuy nhién khéng phai lic nao cac phan quyét cling xem xét cac nguyén tac
nay 0 mirc do day du nhat.
* Nguyén tic nhat qudn, trén thuc té, cho phep mot murc dé thiéu nhdt qudn nhét dinh

trong khi nguyén tic khéng phan b|et doi xtr cling cho phép mét chut it phén biét déi
XUF.

* Nguyén tac minh bach hiém khi dworc sir dung lam co s& dé ra phan quyét cho bén
khi€u nai, trir khi két hop véi mét nguyén tac khdc

« Nguyén tic quy trinh thich dang tdi nay ciing té ra khéng qud quan trong.

 An|é co ban d3 duoc phat trién ké tir nam 2003

e Su nhat quan va khong phan biét doi x& cé kha nang sé duoc van dung day du trong
khi tinh minh bach, quy trinh thich dang cling sé cé kha nang tro nén quan trong hon
trong thap ky tdi.

11/16/2016 (c) Julien Chaisse CUHK 89



EVFTA

Article 14
Treatment of Investment

1. Each Party shall accord fair and equitable treatment and full protection and security to
investments and investors of the other Party in its territory in accordance with paragraphs 2 to

7.

2. A Party breaches the obligation of fair and equitable treatment referenced in paragraph 1
where a measure or series of measures constitutes:

a.

Denial of justice in criminal, civil or administrative proceedings; or
Fundamental breach of due process in judicial and administrative proceedings;

Manifest arbitrariness; or

Targeted discrimination on manifestly wrongful grounds, such as gender, race
or religious belief, or

abusive treatment such as coercion, abuse of power or similar bad faith
conduct. or

f. A breach of any further elements of the fair and equitable treatment obligation
adopted by the Parties in accordance with paragraph 3 of this Article.

3. Treatment not listed in paragraph 2 can also constitute a breach of fair and equitable
reatment where the Parties have so agreed in accordance with the procedures provided in
Article X 6 (Amendments).

11/16/2016

TPP

Article 9.6: Minimum Standard of Treatment'”

1. Each Party shall accord to covered investments treatment in accordar
with applicable customary international law principles, including fair a
equitable treatment and full protection and security.

2. For greater certainty, paragraph 1 prescribes the customary internation
law minimum standard of treatment of aliens as the standard of treatment to
afforded to covered investments. The concepts of “fair and equitable treatme
and “full protection and security” do not require treatment in addition to
beyond that which is required by that standard, and do not create additiol
substantive rights. The obligations in paragraph 1 to provide:

(a) “fair and equitable treatment” includes the obligation not to de
justice in eriminal, civil or administrative adjudicatory proceedir
in accordance with the principle of due process embodied in |
principal legal systems of the world: and

(c) G.S. Chaisse (CUHK) 90
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