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Viét Nam-Trung Qudc 1993 Viét Nam-Nhat Ban 2004

Article 2

° Kh(’jn g Cé NTl I, Each Confracting Party shall in its Area accord fo

investors of the other Contracting Party and fo their
1nvestments treatment no less favorable than the treatment
1t accords in like clrcumstances to 1ts own lnvestors and
thelr investments with respect to the establishment,
acquisition, expansion, operation, management, maintenance,
use, enjoyment, and sale or other disposal of investments
(hereinafter referred to as “investment activities”).

e Cling khong c6 NT trong Viét Nam-Singapore
1992

11/16/2016 (c) Prof. Chaisse (CUHK)

Viét Nam-Han Quéc 2004

ARTICLE 3
Investment Treatment

(1) Each Contracting Party shall in its territory accord to investments and rety
investors of the other Contracting Party treatment no less favourable than that w
accords to investments and returns of its own investors or to investments and rety
investors of any third State, whichever is more favourable to investors,

(2) Each Contracting Party shall in its territory accord to investors of the
Contracting Party, as regards management, maintenance, use, enjoyment or dispc
their investments, treatment no less favourable than that which it accords to it
investors or to the investors of any third State, whichever is more favourable to inv

(3) Notwithstanding paragraphs (1) and (2) of this Article, the Government
Socialist Republic of Vietnam may maintain in force those meosures, provided
Vietnamese law at the date on which this Aereement was siened and. at the same
set out in the Annex to this Agreement, as exceptions to the grant of treatment |
favourable than that accorded to its own investors. Those exceptions shall be re
from the Annex automatically as soon as the Vietnamese law which provided fo
exceptions is amended or repealed, enabling such a removal. The Government
Socialist Republic of Vietnam shall notify the Government of the Republic of Kore
amendment or repeal in writing,

(4) The provisions of paragraphs (1) and (2) of this Article shall not be constr
as to oblige one Contracting Party to extend to the investors of the other Cont
Party the benefit of any treatment, preference or privilege resulting fror
international agreement or arrangement relating wholly or mainly to taxation.

(5) The treatment referred to in paragraphs (1) and (2) of this Article shall not
to privileges that either Contracting Party accords to investors of third States on ¢
of its present or future membership of, or association with a customs or economic
a common market or a free trade area or similar international agreement.



EVFTA

the sectors inscribed in the schedule of specific commitments in Annexes [... ] (lists of
nitments on liberalisation of investments of both Parties) and subject to any conditions
ualifications set out therein, each Party shall accord to investors of the other Party and to
investments, with respect to establishment in its territory, treatment no less favourable
that accorded, in like situations, to 1ts own investors and to their investments.

Article 3
National Treatment

Party shall accord, to investors of the other Party referred to in Article 13.1. (1) [(Section
vestment Protection, Art. Scope] and to their investments referred to in Article 13.1 (1)
tion 2- Investment Protection, Art. Scope], with respect to the operation of the

tments, treatment no less favourable than that accorded in like situations to 1ts own
tors and to their investments.

twithstanding paragraph 2, and subject to the Annex X (Annex on National Treatment)
e case of Viet Nam, a Party may adopt or maintain any measure with respect to the
tion, management, conduct, maintenance, use, enjoyment and sale or other disposal of
vestment referred to Article 13.1. (11) [(Section 2- Investment Protection, Art. Scope] that
| inconsistent with the commitments inscribed in Annexes [...] (lists of commitments on
ilisation of investments of both Parties), where such measure 1s:

1) a measure that 15 adopted on or before the entry into force of this Agreement,

v) a measure referred to in sub-paragraph (a) that i1s being continued. replaced or
amended after the entry into force of this Agreement, provided the measure 1s no less
consistent with paragraph 2 after being continued, replaced or amended than the
measure as it existed prior to its continuation, replacement or amendment; or

) a measure not falling within sub-paragraph (a) or (b), provided it 1s not applied in
respect of, or in a way that causes loss or damage' to, investments made in the
territory of the Party before the entry into force of such measure.

11/1b/2Ulb (c) prort. Lhaisse (CUHK)

TPP

Article 94: National Treatment'

. Each Party shall accord to investors of another Party treatme
favourable than that 1t accords, in like circumstances, to 1ts own 1nve
respect to the establishment, acquisition, expansion, management
operation, and sale or other disposition of investments in it territory.

2. Each Party shall accord to covered investments treatmer
favourable than that 1t accords, in Like circumstances, to mvestmy
territory of its own investors with respect (o the establishment, :
expansion, management, conduct, operation, and sale or other digj
Investments.

3. For greater certainty, the treatment to be accorded by a P;
paragraphs 1 and 2 means, with respect to a regional level of g
treatment no less favourable than the most favourable treatment accord
circumstances, by that regional level of government to investor
mvestments of investors, of the Party of which it forms a part



‘Cac tiéu chuan bao ho dau tu”’

* |1As quy dinh cac nghia vu doi x&r ma cac bén phai danh cho dau tw/nha dau tw
* Cac tiéu chuan tuyét ddi va twong doi

e “Tiéu chuan d6i xr twong doi”
e La su ddi x&r bat budc phai danh cho dau tw bang cadch tham chi€u dén su doi
Xt danh cho dau tw khac
* “Tiéu chuan doi xtr tuyét do6i” dwgc goi nhw vay bdi tiéu chuan nay khong
phu thudc vao sw doi x&r danh cho dau tw khac
« Khong tham chiéu dén sy doi x&r danh cho dau tw khac

11/16/2016 (c) Julien Chaisse CUHK



‘Cdc tiéu chuén bao ho dau tu”’

’ FET
tuyét doi ll Bao ho va an ninh

A’

Cac tiéu chuan chung

day du

NT

Cac tiéu chuan
twong doi
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Dé cwong

e Viéc ap dung tiéu chuan ("kiém tra khong phan biét d6i xi")

« Ngoai trir va bao lwu doi véi Doi x&r qudc gia

e Su khac biét gitta WTO va IIA vé NT

e Tac dOng cla an 1é ddi vai thiét 1ap quy tic (M6 hinh cda Hoa Ky 2012)

11/16/2016 (c) Julien Chaisse CUHK 8



Pham vi ddi xr qudc gia

Y nghia cua “d6i Pham vi hinh
xur quoc gia” . Pham vi nd1 dung thurc

11/16/2016 (c) Julien Chaisse CUHK



Pham vi ddi xr qudc gia

Y nghia cua “doi Pham vi hinh
XU quoc gia” . Pham vi n01 dung thuc

Khong can phai dinh nghla vé d‘0| XU quoc gla boi thuat nglt nay duoc
céc luat sw quoc té str dung rat pho bién.”

* Theo Phan quyét cia UNICITRAL/NAFTA vu Grand River Enterprises Six
Nations, Ltd, va cac cong ty khac véi Hop ching quéc Hoa Ky, cong bd ngay 12
thang 11 nam 2011), doan 32

11/16/2016 (c) Julien Chaisse CUHK 10



Nghia phap ly

* Quy dinh dién hinh cda diéu khodn nay la
nha dau tv nuwdc ngoai dugc doi xtir khdng
kém thuan loi hon déi x(&* ciia nudc chd nha
danh cho nha dau tu cda minh

* Hiép dinh Viét Nam-Han Qudc 13 vi du dién
hinh

Viét Nam-Han Quéc
(2004)

Piéu 3:1:

* MOi Bén ky két trong
pham vi lanh thé cla
minh phai danh cho
dau tu va loi tu’c cho
nha dau tu cua Bén

ket kia doi xtr
k kem thuan loi
hO’n Oi xu’ danh cho
dau tu va loi tuc cua
nha dau tw cdia minh

[...]



Pdi x&r qudc gia BIT Viét Nam-Han

(Dieu 1102 NAFTA) Qubc

piéu 3:1
“khong kém thuan lgi hon “ . doi xir khf)ng, kém
doi x&r danh cho nha dau tv thuan loi hon doi x&r danh
va dau tu cda minh, trong cho dau tw va lgi tire cua
cac tinh hudng tuong tu, vé nha dau tw cua minh ..”

cac phuong dién nhu thanh
lap, thu nhan, hoat dong va
chuyén nhuong dau tu.”

11/16/2016 (c) Julien Chaisse CUHK 12



Nghia phap ly

* Trong cac thap ky trong qua kht, 107 van cta diéu khoan nay co ban
duy tri khéng thay doi.
* Piéu nay ciing dung d&i va&i thuc tién & cac nwdc chau Au.
* 1IA cGa Hoa Ky quy dinh rang diéu khodn nay sé ap dung trong “cac tinh huéng
tuvong ty”
e Trung Qudc da van dung cac diéu khoan thé hé ké tiép vé NT
e Ngbn ngit doi x&r “khdng kém phan wu dai" twong tu cac diéu khoan
NT khac, chang han
e Diéu 1202 (dich vu) va 1405(1) va (2) (dich vu tai chinh) NAFTA
e Diéu lll:4 GATT 1994 va Diéu XVII GATS



\

“Sy doi xtr” 1a gi?
« «Sy doi xtr» khdong phai la mot khai niém phap ly ma chi
mang y nghia rat thong thud'ng
» Cach nwdc nhan dau tw doi xt&r véi nha dau tv nwéde ngoai

- Diéu kién tiép can tda an dia phwong
- Diéu kién tiép can thdéng tin hay céc biéu mau hanh chinh;
- Luat/quy dinh vé thué
. P6i x&r bang quan tri...

 Gan nhuw la khéng c6 gi¢i han vé doi xt



“Doi xU trong nudc” tot nhat

»Khi dam phan véi mot nwdc cé hé thong chinh quyén lién bang, mot
tinh hudng co thé phat sinh khi mot don vi dia phwong phan biét doi
XU gitta cac don vi dia phuong khac cua cung mot nudc.

>Diéu quan trong la dam bao rang D&i xtr qudc gia dp dung & cap do
vung, vai doi x&r khong kém wu dai so v&i doi xtr tot nhat trong tinh
huéng tuong tuw bai don vi dia phuong dé danh cho dau tu hodc nha
dau tu cdia Bén nay




Cach tiép can ‘chon cho’

* D& gidi quyét van dé doi x&r khdng nhat quan véi nghia vu NT, mot s6
BIT dua ra mot danh muc minh hoa.

* \/i du BIT Trung Quéc—Germany 2003 quy dinh tai Nghi dinh thu:

e “DOi x(r sau day, cu thé, duoc coi la “d6i x&r khdng kém wu d3i” theo nghia cda
Piéu 3: doi x&* khéng binh dang trong truong hop cé han ché vé mua nguyén
vat liéu thé hodc nguyén vat liéu bod tro, nang lvong, nhién liéu hodc phuong
tién san xuat hodc van hanh thudc bat ky loai nao cling nhu cac bién phap
khac co cung tac dong.”

* MOt danh muc twong tu cling dwoc ap dung trong Bién ban ghi nhd
ctia BIT Trung Quéc—Nhat Ban 1988



Cdach tiép can “chon cho”

e Cach tiép can “chon cho” cho phép cac Bén ky két dwoc loai trur
trweong hop mot hodc nhiéu bién phdp cu thé bj coi |a vi pham nguyén
tac NT.

* Cach tiép can nay khién nghia vu NT tro nén “hiru hinh” hon va dem lai cho
né ndi dung cu thé hon.
 Tuy nhién, danh muc khéng thé bao quat hét duoc.

« Khong c6 phan quyét trong tai nao xem xét dén quy dinh NT trong II1A

clia Trung Quéc

* Tuy nhién, khong nghi ngo |a viéc ap dung trong cac khiéu nai trong twong lai
s€& nhat quan vdi tap tuc phap ly hién hanh



Nghta kinh té va chinh tri

* Lich st, nghia va tac dong
* Vé mat lich s, su phan biét doi xtr la mot dac tinh cdia chd quyén
e Cac hiép dinh kinh té da pha bd dac tinh nay
 Tac ddng kinh t& 13 tao ra mét san choi binh dang gitta nha dau tu trong nwdc
va nwdc ngoai @ mot thj trvong twong ng

e NT |3 s xdm pham chud quyén cta nha nudc

11/16/2016 (c) Julien Chaisse CUHK 18



Pham vi ddi xr qudc gia

Y nghia ctua “doi
W Xxu quoc gia” Pham vi ndi dung

11/16/2016 (c) Julien Chaisse CUHK

Pham vi1 hinh
thirc

19



Khéng phai tat ca BIT déu gidi quyét van dé
pham vi NT theo cach thic nhu nhau

Nhém th& nhat khong hé Da so co Poi xtir quoc gia, Cac lIA c6 NT cho nha
giai quyét van deé nay (s6 nhung han ché & dau tu dau tw ca & giai doan
it) da thanh lap (chap nhan) trwdc va sau thanh lap
e M6t s& ctia An Do e Phan I&n e Co ban la cac lIA Bac
e Viét Nam-Trung Quéc e Cach ti€p can cla My + Nhat Ban,
hodc Viét Nam-SG BRICS, chau Au... Singapore
e Cho giai dpan tién

thanh lap

Chdép nhén

Tuy thudc lugt trong nudc

Mét s6 churong trinh théng béo,
dang ky, phé duyét, ra soat dau tw
... theo luat cua nwéc chua nha

11/16/2016 (c) Julien Chaisse CUHK 20



Pham vi ddi xr qudc gia

Y nghia ctua “doi
w xi quic gia” @ Pham vi néi dung

11/16/2016 (c) Julien Chaisse CUHK

Pham vi1 hinh
thirc

21
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Ap dung cac tiéu chuan "trén bé mat" va "trén
thuc té"

»>Hau hét céc hiép dinh khong gidi han cu thé pham vi B6i xtr qudc gia
trong kiém tra "trén bé mat".

> Vi thé tiéu chuan nay s& ap dung ddi vdi ca phan biét d6i x{r "trén bé mat" va
"trén thuc té".

> Cach tiép can nay cd thé cé anh hudng tich cwc dén viéc cang co ky
luat trong viéc ap dung luat trong nuoc

»>Tuy nhién, diéu quan trong |a phai kiém tra thyc té guan ly va luat
hién hanh vé tac dong phan biét doi xi "trén thwc té" doi voi dau tu
nuwaoc ngoai.

11/16/2016 (c) Julien Chaisse CUHK 22



An 18 d3 cé sy phan biét vé khai niém

* DOI vdi viéc dp dung tiéu chuan NT, khéng quan trong la:

e Su khac biét vé doi x& quy dinh trong luat hay quy dinh (hodc
chinh sach dau tw) cda nudc chd nha: phan biét déi x& trén bé
mat

e Hay la hé qua ciia mdt bién phap duong nhu khéng phan biét doi
XU trén bé mat nhung trén thuc té 1a cd suw khac biét vé doi xur:

phan biét doi xtr trén thuc té

* 1) Pham vi NT rdng, c6 bao trum nhiéu bién phap
e 2) Ché do trén bé mat va trén thuc té can chi tiét

11/16/2016 (c) Julien Chaisse CUHK 23



Vi pham trén bé mdt

* Trén bé mat (Pon gian): Vu Occidental v&i Ecuador 2004

* Nam 2001, Ecuador ban hanh “cac nghi quyét” tir choi hoan thué VAT
cho Occidental ciia Hoa Ky (trong linh vuc dau khi)

e BIT gitta Ecuador-USA 1997

e Theo NT, Ecuador cé phai hoan thué VAT cho FDI hay khéng? C6

* Ecuador da vi pham nghia vu NT vi nhiéu cong ty tham gia xuat khau
van dugc huwang hoan thué VAT

11/16/2016 (c) Julien Chaisse CUHK 24



Vi pham NT trén thuc té

e Marvin Roy Feldman Karpa (CEMSA) v&i Mexico (Abbr Marvin Feldman vé&i Mexico) (NAFTA/ICSID)
CASE No. ARB(AF)/99/1 16/12/2002

e Phan biét ddi xtr trén thyc té la sy doi xi khac biét cdla Mexico

e POi vdi nha dau tu nudc ngoai (USA-CEMSA) — la nha phén phdi khdng san xuat thudc 14 do Hoa Ky
dau tu, bj tir chdi hoan thué dac biét ddi vdi viéc san xuat

* Nha dau tu nay bi tir chdi vi khéng cé hda don do nha cung cip phat hanh ghi rd so tién thué
e Co quan chirc trach Mexico quyét dinh khéng cdp hda don nay cho ngudi nudc ngoai
* So sanh vdi déi xt&r chla Mexico cho cac cdng ty cia Mexico: nha phan phdi khéng san xuat ludn duoc
hudng hoan thué dac biét d6i vdi viéc san xuat
 Luuy: Khong cé héa don lam phat sinh van dé bang chirng
e Pay |3 gdnh nang dai vdi nha dau tuu va rat khoé chirng minh
* R4t it vu viéc phan biét d6i xir trén thuc té

11/16/2016 (c) Julien Chaisse CUHK 25



Marvin Roy Feldman Karpa (CEMSA) vai Mexico (Abbr Marvin Feldman véi Mexico)
(NAFTA/ICSID) CASE No. ARB(AF)/99/1 16/12/2002

e Marvin Feldman |a mot cdng dan Hoa Ky da khiéu nai Mexico thay mat
CEMSA theo quy ché bd sung cta ICSID.
« Thong bdo khang dinh rang CEMSA — mdt cong ty thuwong mai nwdc ngoai cd dang ky
va la nha xuat khau thuéc I3 tir Mexico ké tir nam 1990 d3 bi tir chéi loi ich clla mot
ludt cho phép hoan thué cho nha xuéat khau.

e Feldman khiéu nai viéc truwng thu theo Piéu 1110 NAFTA do su tir chdi cia Mexico

(1) trong viéc thuc hién quyét dinh cta Toa tdi cao Mexico ndm 1993 wu dai cho CEMSA vé
viéc hoan thué da ndp,

 (2) trong viéc hoan thué déi vdi thudc 18 ma CEMSA d3 xuat khadu ndm 1997.
e CEMSA khiéu nai thiét hai khoang USS40 triéu
* Toa trong tai ra mot phan quyét bac bo khiéu nai trwng thu cda nha dau tuw
(xem tuan 4) nhwng ung hé khiéu nai vi pham nghia vu NT

11/16/2016 (c) Julien Chaisse CUHK 26



Marvin Roy Feldman Karpa (CEMSA) vai Mexico (Abbr Marvin Feldman véi Mexico)
(NAFTA/ICSID) CASE No. ARB(AF)/99/1 16/12/2002

* Bang chirng thuc t& han ché duwoc cung cap cho tda trong tai cho thay rang
CEMSA d3 bj d6i x&r kém wu ddi hon cac nha phan phdi/xuat khau trong
nudc, cau thanh phan biét doi xtr trén thuc té bdi SHCP, trai vdi nghia vu
clia Mexico theo Diéu 1102.

* Cac nha xuat khau xi ga duy nhat dwoc xac nhan trudce toa trong tai la
CEMSA (so hitu boi cong dan My Feldman) va thanh vién trong tap doan
Poblano cia Mexico (Mercados | va Mercados II).

* Theo bang chirng hién cé CEMSA d3 bj tir chdi hoan thué cho giai doan 11-

12/1997 va sau d0 la giai doan 1998-2000; SHCP ciing yéu cau CEMSA phai
hoan tra cac khoan hoan thué da thyc hién tir 6/1996-9/1997.

* Vi thé, CEMSA d3 bj tir ch6i hoan thué cho giai doan ma cac thanh vién
trong tap doan Poblano dugc hoan thué (doan 173).



Marvin Roy Feldman Karpa (CEMSA) vai Mexico (Abbr Marvin Feldman véi Mexico)
(NAFTA/ICSID) CASE No. ARB(AF)/99/1 16/12/2002

* Ngoai ra, toa trong tai xac dinh rang CEMSA d3 bj tir choi dang ky la cong ty
thwong mai xuat khau, trong khi 3 thanh vien thwong mai xuat khau xi ga khac
(bao gobm tap doan Poblano) da dwgc dang ky mot cach nhanh chong. (doan 175)

* Thwra nhan mdc do han ché cua bang chirng vé su phan biét doi xt, két luan cua
da sO tda trong tai trudc hét dwa vao két luan rang ganh nang bang chu’ng duoc
chuyén tir bén nguyén sang bén bj (ma sau d6 bén bi d3 khéng ddp &rng nghia vu
vu nay) va th& hai, mot két ludn 2 diém ma bén bi khdng phan déi dwoc mét cach
hiéu qua:

* a. Khong cé nha xuat khau thuong mai xi ga nao (ké ca bén nguyén, cac thanh vién cla tap
doan Poblano hay bén nao khac) cé thé du diéu kién hop phap dé duoc hudng hoan thué
IEPS vi theo théng tin cla vu viéc nay khdng cé cac hda don can thiét xac dinh ré murc thué.

* b. Bén nguyén da bj t&r chdi hoan thué vao thoi diém c6 it nhat 3 cong ty khac & tinh hudng
tuvong ty nghia la déu la cong ty thwong mai va xuat khau ma trong d6 ré rang co 2 thanh
vién cla tap doan Poblano duoc hudng hoan thué (doan 176)

11/16/2016 (c) Julien Chaisse CUHK 28



Marvin Roy Feldman Karpa (CEMSA) vai Mexico (Abbr Marvin Feldman véi Mexico)
(NAFTA/ICSID) CASE No. ARB(AF)/99/1 16/12/2002

* Trai lai, mot thanh vién cla toa trong tai tin rang bang chirng khong
di dé chirng minh sy phan biét déi xtr (xem y kién phan doi).

* Cho dU toa trong tai ghi nhan rang Piéu 1102 khdng yéu cau su vi
pham nghia vu Doi xir qudc gia phai chirng minh moi lién hé véi quoc
tich cia nha dau tuw, tda xac dinh rang trong vu viéc nay cé mai lién hé
gitra s phan biét doi x&r va tinh trang phap ly cia bén nguyén la nha
dau tw nwdc ngoai (doan 182).

11/16/2016 (c) Julien Chaisse CUHK 29



binh nghia

* B4t ké hiép dinh nao (HK, Trung Quéc, Hoa Ky hay chau Au)

* Su vi pham phai dira vao mat hinh thirc phan biét doi xir nhat
dmh ma trong do nha dau tu nudc ngoal bi phan biét déi x&r do
quoc tich cia minh

* Thyc té BIT cho thay sy twong dong vé quy dinh nay

* Liéu diéu nay c6 nghia rang tiéu chuan NT sé dé ap dung hon céc tiéu
chuan khac? KHONG!

Y twdng chu dao: viéc ap dung diéu khoan nay phai dwa trén
thuc té, gdbm 2 ndi dung

* Tiéu chudn NT cu’o’ng lai cac dinh nghfa triru two'ng

* Khong c6 cach ti€p can nhanh nao déi véi viéc dién giai diéu khoan
nay

11/16/2016 (c) Julien Chaisse CUHK 30



cuong

e Pham vi cta Dai x&r qudc gia J

« Ngoai trir va bao lwu déi véi Boi x&r qudc gia

e Su khac biét gitta WTO va IIA vé NT

e Tac dOng cla an 1é ddi vai thiét 1ap quy tic (M6 hinh cda Hoa Ky 2012)

;é
V |
v
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Kiém tra sy khong phan biét doi xr

* Toa an vu Pope & Talbot nam 2001 d3 trinh bay mot phan tich rat ro
rang va thuyét phuc vé viéc dp dung nguyén tac NT, ma cho t&i nay
moi ban hdi thAm NAFTA déu (ngam) ap dung.

e Xem Phan quyét cudi cung vu Pope & Talbot nam 2011, doan 31-81, dac biét
la doan 78.

» Phan tich nay dwoc chia thanh ba yéu to co ban, trd thanh an 1é
cho “kiém tra sw khong phan biét doi xu”

11/16/2016 (c) Julien Chaisse CUHK 32



Kiém tra sy khong phan biét ddi xr

Su twong d@pg * Xdc dinh cdc
cua cac doi dbi tuong so
tuong so sanh LY

ASERRTEREUTE « Tap trung vao
)ALl S ket qua cua su
thuan lorhon™ SR

—_—

“NgOal 16 Ve 'SudéinIC(’)

phu hop va
tinh hU.OIlg chinh ddng trong

hoan canh dé
twong tu” Khong?
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Cac van deé xac dinh clda nguyén don

Pau tién,‘cén phai xac dinh
xem nha dau tur nudc ngoai va
nha dau tu trong nudc c6 dugc
dat trong cung mot boi canh so

sanh khong

(Hay n6i cach khéc theo thuat
ngir trong IIAs ciia Hoa Ky, la
“tinh huong twong tu” hay “tinh
hudng tuong tu”)

11/16/2016

Thr hai, phai x4c dinh dugc
liéu su doi xir danh cho nha dau
tw nudc ngoai c6 it nhat ciing

thuan loi nhu su d6i xir danh
cho nha dau tu trong nudc
khong.

(c) Julien Chaisse CUHK

“Thoat nhin da

ro” la vi pham
nguyén tac NT

34



g sau hai cAu hdi dau tién cd vé don gidn nay vé diéu khodn NT 1a cac
van dé phuc tap chi trd 16i dwee bang én 18

« Nwdc chi nha co thé st dung chinh sach nao dé bién minh cho sw phan
biét doi xt gitra nha dau tw nwdc ngodi va nha dau tw trong nwec?

* C6 phai su vi pham nguyén tac nay chi xay ra trén co’ s& cac khac biét vé qudc
tich? Y nghta cla su khac biét khong phai khac biét vé quéc tich nhuwng khdng thé
bién minh dwoc trén co s ly luan khac la gi?

* Khi so sdanh nha dau tw nwdc ngoal véi nha dau tw trong nwéce, o can phai
xac dinh nha dau tw trong nwédc nao 1a tién hanh hoat ddng kinh doanh
twong tw khong, hay ct so sanh v&i nha dau tw ma khéng cung loai hinh
kinh doanh ciing la du?

* Trong boi canh nay, cd can phai phan biét gitra phan biét déi x&r theo luat dinh va
phan biét doéi x{r trén thuc té khong?
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Kiém tra sy khong phan biét ddi xr

Su tuwong d(t)pg * Xdc dinh céc
cua cac doi dbi tuong so
twong So sanh EEELLULY

ASERRTEREUTE « Tap trung vao
)ALl S ket qua cua su
thuan lorhon™ SR

—_—

“Ngoal 16 Ve 'Sl,l’dé)inICC’)

phu hop va
tinh hU.OIlg chinh ddng trong

hoan canh dé
twong tu” Khong?
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Xac dinh doi twong so sanh phu hop

. Trwdng hop sw d6i x&r dwoc xét chi cd trong mét nganh cu thé nhat dinh, dwong
nhién céc dbi twong so sanh sé 1a cac nha dau tw hoat ddng thudc nganh dé
(chr khdng phai 1a moi nha dau tw trén 1anh thé nwdc nhan dau tw).

e Co’ s cho so sanh la dua trén sw twong dong cua cac doi twong so sanh

« Tda an vu Pope & Talbot két luan mét cach logic ring “bwdc dau tién 1a phai so sanh sy dbi xor
danh cho khoan dau tw nwdc ngoai dwoc bao vé theo Diéu 1102(2) véi khoan dau tw
trong nwéc trong cing mét loai hinh hoat déng kinh doanh hay linh vuwc kinh té...”.

« Tuyén b6 ctia OECD vé Péi xt quéc gia ddi véi cdc doanh nghiép do nuée ngodi kiém soat ndam
1993 ciing dwa ra co s& dé thiét 1ap bwdc dau tién nay:

« Mexico 1a mét thanh vién cia OECD va bj rang budc b&i cac tuyén bbd chinh thire
« “Xét thuat nglt “tinh hudng twong tuw”, sw so sanh gitra cac doanh nghiép do nwéc ngoai kiém soét

thanh 1ap tai moét nwéc thanh vién véi cac doanh nghiép trong nuwée tai nwédc thanh vién dé chi hop 1€
khi cac doanh nghiép nay hoat déng trong cung mét linh vwce”
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Xac dinh doi twong so sanh phu hop

* C6 thé nhén théy buéc dau tién nay & trong cac lap luan di dén
quyet dinh cua moi phién toa NAFTA khac cho du khong phai
lic ndo chdng ciling trinh bay rd rang vé bwdéc nay

* Vi duy, trong vu Feldman, Toa bat dau bang cach xac dinh rang tap hdp cac
nha dau tw va khoan dau tw ap dung cho so sanh” bao gbm cac
doanh nghiép tham gia hoat ddng mua va ban lai thudc IA...

« Cht khong phai la mét tap hop I&n hon bao gOm ca céc nha san xuat,
b&i cac bén tranh chap da théa thuan vé sw so sanh

* Bién phap dwoc xét trong vu Feldman la bién phap hoan thué
xuat khau

e Xem Phdn quyét vu Feldman, doan 171-172.
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Xac dinh doi twong so sanh phu hop

e Cac vi du khac

* TOa trong tai vu ADF xac dinh rang diém so sanh theo Diéu 1102(2) 13
gitra cac san pham thép cda nha dau tu (la mot nha ché tao thép) véi
cac san pham thép cda cac nha dau tu trong nudc, dé st dung cho
mét duv dn cao téc.

* Thong qua ham y can thiét, toa trong tai tap trung so sanh vao cac
cong ty hoat dong trong linh vuc ché tao thép lam “tong thé” cac nha
dau tw so sanh theo Diéu 1102(1).

e Phan quyét cua ADF, tai 155.
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MOt vi du cd thé chat van?

* Occidental Exploration & Prod. Co. v&i CH Ecuador, LCIA Case. No. UN 3467 (Phan quyét
cudi cung) (1/7/2004)

* Bén nguyén lap luan rang Ecuador dd vi pham nghta vu Doi x&r qudc gja trén cao s& la cac
cong ty tham gia xuat khau cac san pham khac (vi du hoa, khoang chat, thdy san) van
dwoc hudng hoan thué VAT

* Bén nguyén ciing khang dinh nghiia ciia cum tlr “tropg cdc tinh hudng twong tu” khong
dé cap dén cac nganh hay cong ty cung linh vuec, chang han nhu céc nha san xuat dau, ma
la so sanh v@&i cac cong ty cung tham gia xuat khau k€& ca khi cac cong ty nay hoat dong
trong cac linh viwc khac” ( doan 170)

* “Quan dlem cUa Toa trong tai la trong bdi canh cu thé nay, khiéu nai cla bén nguyén I3
ding va lap luan cha bén nguyén la thuyét phuc”. (doan 173)

* Logic khdong théa man va thiéu chi tiét

* Tai sao khéng phai la phan tich xuyén nganh? Duong nhu mirc d6 tén that cda Occidental
khién toa trong tai nhan manh viéc bao hd can thiét cho nha dau tu khi cé tdc dong tiéu
cwc ma mot phan tich xuyén nganh chat ché cd thé chi ra..
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Tong két vé xac dinh d6i twong so sanh

Cung loai hinh kinh doanh hay

> . . — linh vuee kinh té
Néu la mot nganh cu thé, thi

cac d6i twong phai thudc
nganh do

Hay con goi la “tap hop ap

Cang chinh xac hon néu cé thé
dung” (applicable universe)

lién hé dén tiém nang s dung
cla khodn dau tw trong du an
cu thé vi du nhw dy dn xay
dung dwong cao toc

Co s& cho moi su so sanh la
dua trén sy twrong déng cla
cac doi twong so sanh

Néu khong phai la mét nganh “Tap hop ap dung” tham chi
cu thé nao con 1&n hon
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Kiém tra sy khong phan biét ddi xr

Su twong d(}pg * Xdc dinh cdc
cua cac doi dbi tuong so
twong So sanh EEELLULY

ST« Tap trung vao
Jolc e e ket qua cua sy
e doixa

—_—

“Ngoal 16 Ve 'SudéinICC’)

phu hop va
tinh hU.OIlg chinh ddng trong

hoan canh dé
twong tu” Khong?
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Kiém tra “su doi x&t khdng kém thuan lgi hon”

 Nha dau tw va khoan dau tw cda ho dwgc hwdng mire dé doi xwr tot nhat
danh cho bat ky nha dau tw hay khoan dau tw trong nwéc khac hoat déng
trong tinh hudng twong tw.
 Lwuy: Diéu nay cling dung vdi si doi x&r danh cho nha dau tw va khoan dau tw nwdc ngoai
khac theo nguyén tac I\fFN
* So sanh khopg gidi han & viéc chi danh gia xem liéu sy doi x&r nhan dugcc co
twong tw vé co ban khong.
* Ma tap trung vao két qua cua sw déi xi* nhan dwoc

e Toa an vu Myers da nhan dinh:

* “Y dinh |3 quan trong, nhing y dinh bao hé khéng phai ludn luén ty quyét dinh dwoc. Sy
ton tai y dinh thién v!kcong an trong nwdc so voi cong dan nwéc ngoai sé khong
Blgat sinh V|dpham_E)|eu 1702 néu bién phap dwoc xem xét khong gay ra anh hwong

(é
~

at o ngo doi voi nguyén don la cgng dan nwgc ngoai. Thuat ngwr “sw doi x&r” goi'y
rang phai ¢ anh hwong trén thwe té thi méi dan den vi pham Bieu 1102, chir khong
chi don thuan la déng co hay y dinh la da vi pham Chwong 11.”

e Xem Phdn quyét vu Myers, doan 254

11/16/2016 (c) Julien Chaisse CUHK 43



Kiém tra “sw doi xitr khong kém thuén loi
hO’n”

e Vi vay kiém tra “su d6i x&r khong kém thuan lgi hon” khéng phai la so sanh
toan bd sw ddi xir nhan dwo'c theo cac nhom nha dau tw hay khoan
dau tv trong nwdc hay nwéc ngoai.

* Ma cu thé |3 vé su trdi nghiém cda nguyén don.
* Viéc moi nha day tw nwdc ngoai khac nhan dwoc sy doi xt trén thuwe té 12

gidng vai sy ddi x&r danh cho moi nha dau tw trong nwéc khéng phai diéu
quan trong

* Viéc c6 cac nha dau tw trong nwd'c khac cling chi nhan dwg'c sy doi xtr kém thuan Igi
hon khéng phai diéu quan trong.
* Sg sanh ¢ day Ja so sénh gilra sy d6i xr nguyén don nhan dwgc voi si
dbi xtr t6t nhat ma mot nha dau tw trong nwéc hoat ddng trong cung
diéu kién hoan canh twong tw nhan dworc.
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* Nhu toa trong tai vu Pope & Talbot ghi nhan (de phan hoi lai 1ap luan cua Canada
rang mot nha dau tv khong thé khiéu nai vé viéc khéng dwoc hudng doi xtr tot
nhat ma mot mot hoac nhiéu doéi thi canh tranh trong nudc dwoc nhan):

e “Canada da gm y rang khong c6 ly do nao giai thich tai sao cac bén tham gia NAFTA ap dung
cach tlep can nay hay cing nhuv khong co bang chu’ng nao vé y dinh s& lam nhu vay va toa
trong tai cling thay vay Toa trong tai tin rang ngdn ngi cta Diéu 1102(3) don g|an la nham
lam rd rang nghla vu cua nha nudc hay dla phuong la danh doéi xir tét nhat cho dau tw cua
nha dau tuv nwdc ngoai nhw nha dau tu cia minh. Vi thé, nhu d3 ghi nhan, viéc doi x&r cla
nha nuéc va dia phuong theo biéu 1102(3) la yeu cau d0| v@i cac bén tham gia NAFTA theo
cac Piéu 1102(1) and (2), rang viéc dién giai cung co két luan rang, glong nhw nha nudc va dia
phuong, chinh quyén qudc gia bi coi la khong tuan thd NAFTA néu déi xtr véi dau tw nudce
ngoai kém wu dai hon mdrc d6 wu d3i danh cho dau tu trong nudc ...

 Toa trong tai két luan rang “khéng kém wu dai” nghia la twong dwong, khong phai la hon hay
kém so v&i mirc dd wu d3ai tot nhat danh cho déi thu canh tranh”

* Phdn quyét cuédi cing cua vu Pope & Talbot cac doan 41 & 42.



nguyéh nhan cuda viéc vi pham NT

* Khéng nhat thiét phai chirng minh rdng ly do cla su khac biét trong
d6i x&r danh cho nha dau tu hay dau tu la do quéc tich (nghta la
khong phai nha dau tu trong nwdc).

. Nhu’ toa trong tai vu Feldman da giéi thich

“R& rang rang khai niém Dai x{r quoc gia da duoc dua vao NAFTA va cac h|ep
dinh tu’dng ty duoc thlet k& nham tranh phan biét do6i xtr trén co s& quoc
tich, hoac “vi ly do quéc tich” .. . Tuy nhién, diéu nay khong tw than 1a bang
chu’ng, nhu bén bj da Iap luan rang su vi pham Doi xUr quoc gia phai thé h|en
ré rang la do quéc tich cia nha dau tu. Diéu 1102 khong cé quy dinh nao nhu
vay. Thay va dé Diéu 1102 cho thay chi can chirng minh viéc doi x&r kém uu
dai hon cho nha dau tuv nudc ngoai so vdi nha dau tu trong nwdc trong cac
tinh hudng tuong tu”

* Phdn quyét Feldman, doan 181.
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Poi x&r khdng kém wu d3i

* Trong vu S.D. Myers, Inc. v&i Canada, toa trong tai két ludn rang co s& thich ho
cho viéc so sanh —lién quan dén mot bién phap cam xuat khau chat thai PCB tw
Canada gdy bat loi cho nha dau tv vao cdc co s& thao d& & ngoai ngoai Canada —
gitta cac doi thu canh tranh gianh thi phan trén thi trwong pha huy chat thai
PCB cuia Canada.

* Toa trong tai két luan nhu vay cho du Canada phan bac rang nha dau tw chi c thé
so sanh voi cac cong ty moi gidi chat thai PCB vi nha dau tu khong hoan toan pha
huy PCB o Canada.

* Lap luan nay bj phan d6i do c6 bdng chirng manh cho thz“a?/| cOng ty trong nudc vé
pha hay PCB cua Canada d3 tich cuc trong viéc van dong hanh Tang Tha tudn
cho viéc ap dung |[énh cam xuat khau va do d6 da ngan chan Myers tham gia thi
trwong Canada, ch& khéng phai cac cong ty maoi gidi chat thai nao khac (ma hau
hét déu hoan nghénh cong viéc tao ra tw hoat dong canh tranh).

» S.D. Myers, Inc. v&i Canada, Merits Award, NAFTA/UNCITRAL Tribunal,
13/11/2000, at 251.
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Tong két vé kiém tra su doi xir khong kém
thuan lgi hon

P Tap trung vao két
Muc do doi xu tot qua ctia su doi xur
nhat danh cho bat . 5 n
ky nha dau tu trong (khong can phai
nudc tuong ty nhau vé

co ban)

Vi viy ma kiém tra ,

“su doi xu khong Quoc tich ciia nha
kém thuan lgi hon” dau tu khong nhat
phéi duoc tién hanh thiét phai 1a nguyén

cu thé véi nguyén nhan chinh cho vi
don (khong phai so pham

sanh toan bo)
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Kiém tra sy khong phan biét ddi xr

Su 'EU’O’ng d‘élng e Xac dinh cac
cua cac doi doi twong so
UJele o sanhphuhop

NEIRTERCTR M . 155 trung vao
xtr khong kém két qué clia
CULEL e e swdoixur

—_—

“Ngoai 1€ ve K f‘u doi XC:] ,CC';‘ phu
op va chin
tinh hllOIlg dang trong hoan
tuong tu” canh d6 khéng?
—/
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An 16 gan day

e M6t s6 phan quyét gan day trong do toa trong tai da xem xét cac tiéu
chi pham vi va ap dung ‘trong cac tinh hudng tuong tu’.
* Merrill & Ring Forestry LP va CP Canada, UNCITRAL, Award, doan 79-94
(31/3/2010);
* Total SA va CH Argentine, ICSID Case No ARB/04/1, Decision on Liability, doan
210-17 (27/12/2010);
e Grand River Enterprises Six Nations, Ltd, and others va Hoa Ky,
UNCITRAL/NAFTA, Award, doan 158-71 (12/1/2011).
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“tinh huong tuong tu”: trong hay ngoai?

* “tinh huong twong ty” la yéu t6 dién hinh trong cac Hiép dinh dau tw
quoc té (I1As) ctia Hoa Ky

* Cactoa an, dac biét la cac phién toa NAFTA, str dung dac diém “& trong tinh huong
twong ty” dé xac dinh cac nha dau tw phu hop lam déi twong so sanh va dé
c6 thé bién minh cho cac bién phap ctiia Nha nwoc.

 Su ki€m tra nay ‘la mot bai kiém tra so sanh — theo d6 nguyen don dwo'c yéu cau
xac dinh doi twong so sanh (la cong dan frong nwéc hay cong dan nuwéc
ngoai nao khac) ma nhan dwoc sy doi x tot hon so v&i nhirng gi nguyén
don nhan dwoc tr quoc gia la bj don’

e Hiu het cac llAs cla chau Au va Trung Quoc déu co XU hw0’ng khong dwa
yéu cau vé “tinh huong twong tw” vao dé kiém tra vé nguyén tac NT

* trir BIT Trung Qudc — Mexico va BIT Trung Quéc — Colombia ky ndm 2008.
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“Tinh hudng tuwong tu”: v kién ché trach

* “khé ma hiéu dwoc ban chét cua han ché nay trong béi canh déu tu.
Mét céng ty da qudc gia Io'n vai tw cdch la mét nha ddu tw sé khéng
bao gior c6 ‘tinh huéng twong tw’ vi quy mét doanh nghiép va té chirc
lién két chiéu doc toan cdu cua minh”

* M Sornarajah, Luat quoc té vé dau tu (Phién ban 2, Cambridge University
Press 2004) trang 235
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“Tinh hudng tuwong tu”: trong hay ngoai?

* Trro'ng ho’p khéng dé cap dén cum tlr nay, viéc dién gidi c6 thé
trén co s& S0 sanh v&i moét tap hop cac nha dau tw trong
nwéc co quy mo Ién hon

* Trro’ng ho’p cd dé cap dén cum tr nay, so sanh sé duwoc tién
hanh doi véi mét tap hop cac nha dau tw trong nwdc cd quy md
nhé hon

* Theo nghia nay, d6i x&r qudc gia gan vdi tinh hudng twong tw dat ra nguwdong
cao hon

* Trc 13 s& khd hon dé chirng minh vi pham nguyén tdc NT theo NAFTA hon céac
1A khac
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“Ngoai |é trén thuc té” trong phan tich tinh
hudng tuong tu

* Sau khi b,én nguyén ching minh mot vi pham “thoat nhin Q5 rd” doi vdi
nguyén tac NT (hay MFN), phan tich chuyén sang cau hoi vé liéu cé thé giai
thich hop ly rang su doi x& khac biét la chinh dang trong tinh hudng dé
khong.

 DOi vdi Ban hdi tham vu Dich vu van tai Hoa Ky, diém th ba trong kiém tra
s khong phan biét doi x&r la ngoai Ié trén thurc té - tap trung vao cum tu
“doi xur trong tinh hudng twong tu”.

* Giong nhu cau ngan ngl c6 ve tdo vao cam, Ban hoi tham tuyén bo rang chi cé thé
bién minh cho suw ddi x&r khac biét khi d6i tugng so sanh khong xtng ddng dugc nhan

su doi xur twong tur

* Tuy nhién, Ban hoi tham cling luu y rang phai hiéu “ngoai |é vé tinh huong tu’dng tu”’
theo nghia hep dé khong loai bo y nghia thuc su ctia nghia vu doi xir quoc gia
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“ngoai lé trén thuc té”

* 1) Vivay, mét khi bén nguyén — nha dau tw da dwa ra khi€u nai “thoat
nhin da r8” rang ho nhan dwoc sy doi x&r kém thuén lgi hon bat
Ky d6i thu canh tranh trong nwédc hay nuwéc ngooai nao (MEN)

* 2) Thi viéc bén bi — Nha nwéc bién minh sw doi xtr d6 la hop ly va
chinh dang trong hoan canh cu thé la phu hop

» Cach tiép can nay la phu hgp véi cac nguyén tac chung cla luat quéc
té va cac nguyén tac ap dung doi vai bang chirng theo luat tap quan
quoc té.



“Ngoai |é trén thuc té”

* Nhu hau hét cac trong tai cla toa trong tai trong vu Feldman ghi nhan

* “V& cau hdi ganh ndng chirng minh, da s6 thay rdng tuyén bd sau cla ludt qudc té 1a
hiru ich theo Ban Boi tham cua WTO:

* ... nhiéu tda trong tai quoc té, bao gom ca Toa an quoc té noi chung va nhat quan chap nhan
va ap dung quy tac la bén khang dinh mét diéu la su that, bat ké la bén nguyen hay bén bi, sé
coO trach nhiém cung cap bang chirng. Va ndi chung chap nhan la nghia vy bang chung theo
luat dan sy, luat chung, trén thuc té hau hét cac co ché tai phan, déu khang dinh nghia vu
bang chirng la cia bén, bat ké bén n%uyén hay bén bi, c6 khang dinh vé mot khiéu nai hay
phong vé&. Néu bén nay cé du bang chirng dé khang dinh mét diéu |a dung thi nghia vu bang
chirng sé chuyén sang bén kia, va sé la bén thua néu khéng cé du bang chirng dé chirng minh
diéu nguoc lai.

. é’Adéy, bén nguyén theo quan diém cua ching t6i da cé mot gia dinh va mot vy viéc
trén thuc té la bén nguyén bj doi xu khac va kém thuan lgi hon mot s6 nha phan
phoi xi ga khac cua Mexico va bén nguyén da khong cung cap duoc bang chirng
chirng minh nguoc lai gia dinh do.”

e Phdn quyét Feldman, doan 177.



“Ngoai tru trén thuc té”

* Vu Feldman lién quan dén mot hinh thai thuc té phan biét déi x& don gian.
* Nha dau tu bi tir chéi hoan thué trong khi nha dau tu trong nudc c6 dau tu & tinh hudng
tuong ty dwoc hoan thué.

* Nha dau tu bi kiEm todn toan dién tai thdi diém nha dau tu trong nudc co ban khéng bi kiém
tra nhu vay.

* Trong khi Mexico thira nhan rang khéng mét doi twong so sanh nao dang dwoc
nhan hoan thué nhu vy theo luat trong nuoc aﬁ dung, thuc té la viéc hoan thué
da dlen ra. Phan I&n trong tai cla toa trong tai theo do d3 két luan rang su khac
biét vé cach doi xtr nay la vi pham trén bé mdt Piéu 1102.

* Toa cling két luan rang Mexico da khong cung cap dugrc bang chirng bién giai su
khdc biét vé cach dai x&r nay.

* Toa vu Feldman cling két luan rang hoat dong klem todn ciing chi nham t&i nha dau tu nudc
Bgoallclhouz’ khong phai ap dung déi véi tat ca cac doanh nghiép trong nganh, cling la vi pham
Ieu

* Phdn quyét Feldman, doan 173-176.



S.D. Myers, Inc. v&i Canada,
(NAFTA/UNCITRAL)

e S.D. Myers, Inc. (“SDMI”) la mdt cong ty Hoa Ky c6 dau tw & Canada —
MYERS Canada. Mot trong cac linh vuc kinh doanh chd chét cia SDMI 13 xtr
ly Polychlorinated biphenyl (PCB). Pay |a mot chat nguy hai dén moi truong
st dung chl yé&u trong cac thiét bi dién. MYERS Canada duoc thanh lap dé
thu gom chat thai PCB cGia Canada dé x&r ly b&i SDMI tai co s& & Hoa Ky

* Nam 1980 Hoa Ky ddng ctra bién gidi doi vdi chat thai PCB nhung vao mua
thu 1995 Hoa Ky lai cAp phép cho SDMI trong 25 thang dé nhip khau chét
thai PCB tlir Canada. Ngay sau d6, Canada d3 ra moét 1énh cAm xuat khau
PCB sang Hoa Ky (“Lénh” hay “bién phap”) do dé khién SDMI va co s& dau
tw clia bén nay & Canada khong tién hanh dwoc hoat dong du kién. Viéc
cam nay co hiéu lyc khoang 16 thang (tr 11/1995-2/1997).



S.D. Myers, Inc. v&i Canada,
(NAFTA/UNCITRAL)

e 2/1997, Canada b3i bd |[énh cdm va md& clra trong 5 thang.
* Tuy nhién, 1an nay lai dén luvgt Hoa Ky cdm do quyét dinh ciia mot toa an Hoa
Ky,
« K& tir do, bién gidi bi ddng cira ddi vdi cac |6 hang PCB.
* SDMI khiéu nai theo Chuong 11 NAFTA rang lIénh cAm cla Canada vi
pham nghia vu NAFTA:
e Piéu 1102 — Poi xtr qudc gia. (thanh cong)
e Diéu 1105 — Tiéu chuan doi xir t6i thiéu. (successful)
e Piéu 1106 — Yéu cau thuc hién. (bi bac)
e Diéu 1110 — Trwng thu. (bi bac)



S.D. Myers, Inc. v&i Canada,
(NAFTA/UNCITRAL)

* TOa trong tai két luan rang |énh cAm cda Canada khong phai vi ly do
moi trvong nhu Canada néu

* Trai lai, lénh cAm nay chd yéu nham bao hd nganh x{ ly chat thai PCB
cua Canada trong canh tranh vé&i Hoa Ky va wu dai ho'n cho doanh
nghiép cua Canada so v&i doanh nghiép nwdc ngoai.

e SD Myers va co s&@ dau tu ciia bén nay tai Canada bj ngan can thuc
hién hoat dong kinh doanh du kién. Pay |a mot bat loi rd rang cho
bén nay so vdi cac doi thd canh tranh Canada

e Vi thé toa trong tai da két luan rang viéc ban hanh Iénh cAm 13 vi
pham Diéu 1102
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“Ngoai tru trén thuc té”

* Trong trwong hop bién phap cé tinh chat qudc %la vé pham vi nhung ban chat cia
hoat dong kinh oanh cé tinh chat dia phuong hon hodc chi c6 hon kém mot vai
déi thd canh tranh ¢ the xac dinh duorc, thiviéc so sanh cé thé dua trén mot
phan tich kinh té nganh @ noi hoat dong cta nha dau tw. N6i cach khac 1a khong
can thiét phai chirng té rang cdc ben so sdnh trén thuc té canh tranh truc ti€p véi
nhau trong mot khu vuwe cu thé nao. Phan tich cé thé duoc thuc hién & cap do

nganh.

* Nhu toa trong tai vu Myers ghi nhan trong phan quyét ctia minh:

* “Khai niém “tinh huong twong ty” doi hoi viéc k|em tra xem mot nha dau tuw nugc ngoai
khleu nai vé viéc bj dm Xt kém wu dai hdn trong cung “mot nganh” so v@i nha dau tu trong
nwdc. Toa trong tai c6 quan diém la tir “nganh” ¢4 y nghia rong va bao gom khai niém “nganh
Kinh t€” va “nganh kinh doanh”. Tr khia canh kinh doanh, rd rang la SDMI va Myers Canada 0

“tinh huong twong tu” voi cac doanh nghlep Canada nhu Chem- -Security va Cintec. Tat ca déu
tham gia dich vu x& ly chat thai PCB...

 Myers Merits Award, doan 250-251.



“Ngoai tru trén thuc té”

 Toa trong tai vu Pope & Talbot d3 tién hanh mot phan tich vé cac bién
phap va bién gidi cho viéc ap dung cac bién phap nay trudc khi cubi
cung két luan rang chung la cac bién phap hop ly trong béi canh kinh
té va chinh tri thuc té de doa chung dén ca nganh tham gia cdia nha
dau tu.

* Bién phdp nay la mot ché dd han ngach xuat khau phirc tap phan bé han mirc
xuat khau go — khéng phai tra phi gia ting — dua trén nhiéu yéu té nhu tinh
hinh thuc hién & cdc ndm truedc cla nha xuat khau.

* Bién phap nay duwoc ap dung theo thoa thuan gitta CP Canada va Hoa Ky cho
phép d& bo thué chong ban pha gia ciia Hoa Ky doéi vdi cac thanh vién trong
nganh (bao gdm ca nha dau tw).



“Ngoai tru trén thuc té”

* TOa trong tai vu Pope & Talbot cudi cung xac dinh rang nha dau tu bi
doi x&r kém wu dai hon cac doi twong so sanh khac nhung cé ly do cho
Viéc nay.

* Vi du, vi nha dau tu khéng phai trong qua trinh mé réng nha may tai thoi
diém twong ing nén khéng dad diéu kién dé nhan mét phan han ngach danh
cho “cac doi twong madi gia nhap” theo ché dd nay (thdm chi tdc dong cua
chinh “d8i twong maéi” duwong nhu 1a su diéu chuyén han ngach tir cdc nha
san xuat & vung British Columbia sang vung Quebec — nén gay bat Igi cho nha
dau tu).



“Ngoai tru trén thuc té”

* Trong moi vu viéc NAFTA c6 khiéu nai hinh thirc vé phan biét doi x,
toa trong tai sé quay sang yéu cau bén bj phai giai trinh hanh déng
clia minh, bat ké bién phap cé phan biét déi x&r vé hinh thirc (nhu vu
US - Trucking) hay phan biét doi xtr la két qua clua viéc ap dung bién
phap (nhu trong cac vu Feldman, Myers and Pope & Talbot).

e P& dam bdo cac muc tiéu tv do héa cia NAFTA, “ngoai trir tinh
hudng twong tw nay” phai duwoc dién gidi theo nghia hep.
* Va bat ky viéc ddnh gid nao trong badi canh phdp ly tong thé cdia NAFTA, tinh
dén giai thich cho bién phdap rd rang 1a cé tinh phan biét déi xr, phai bat dau
v@i viéc thira nhan muc tiéu tai Diéu 102(1): xuc tién cac diéu kién cho canh
tranh céng bang va gia tang dang ké cac co hdi dau tu trong khu vuc NAFTA.
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TOng két

* Cac bai kiém tra do cac toa dau tw thurc hién déu c6 khac biét vé mot
sO yéu to quan trong.

* C6 thé thay rd nhat trong s6 d6 la cac phién toa c6 cac quan diém
khac nhau vé pham vi cac khoan dau tw trong nwé'c dwoc so sanh

e mot thai cuc, tda an vu Occidental nam 2004 d3 so sénh tat ca cac nha xuat
khau trong va ngoai nudc.

e O thai cue khac, toa an vu Methanex nam 2005 lai chi so sanh cac nha xuat
khau trong va ngoali nw¢&c giong nhau.

* Pa sd con lai nam gilra hai thai cuc nay, so sanh cac khoan ddu tw trong va
ngoai nwoc thuéc cung mot loai hinh kinh doanh hay finh vwc kinh té

dwa trén gia dinh rang cac khodn dau tw dé lam tdng céc mbi lo ngai
tirong tw vé chinh sach céng...
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cuong

e Pham vi cta Dai x&r qudc gia

e Viéc ap dung tiéu chuan ("kiém tra khong phan biét d6i xi")

e Su khac biét gitta WTO va IIA vé NT

e Tac dOng cla an 1é ddi vai thiét 1ap quy tic (M6 hinh cda Hoa Ky 2012)

; ;
v

11/16/2016 (c) Julien Chaisse CUHK 66



Ngoai tru: 3 ky thuat

Str dung ngoai trce cho phép
wrée chd nha loai trie mét sé
oai hinh doanh nghiép, hoat
J6ng hay nganh khoi nghia vu
D6i xtr qubc gia.

Ngoai trv chung

Chud dé cu thé

AN

Ngoai trir cu thé
doi védi quoc gia

AN

11/16/2016 (c) Julien Chaisse CUHK

67



Ngoai trv chung

e Duya trén cac ly do sirc khoe cong ¢ Nhiéu hiép dinh I1A don gian chi
cong, trat ty, dao durc va an ninh tich hop cac ngoai trir cua
quoc gia. GATT/WTO!

e Hiép dinh Trung Quodc-New

Zeala‘nd 2008 » MOt vi du khac vé cac trong tac
* Diéu 200.1. Vi muc tiéu cua Hiép dinh thuwong mai/d3au tu
nay, bieu XX cua GATT 1994 va chu '
giai va Piéu XIV cua GATS (bao gém
ca cdc chu giai chdn trang) dworc tich
hop vao Hiép dinh nay, theo cach
thuc phu hop.

e Tuan 11 danh cho ché dé ngoai t
nay



Ngoai trv chung

*Diéu XX va cac ngoai trir chung khéng cé tdc déng nhuw nhau doi voi
cac ché doé thwong mai va dau tu
*Trong tinh hudng “cé thé gidi thich duoc” dé doi xt&r khac biét véi dau
tw dua trén quoc tich hay s& hitu la twong doi hiém...
*MOt vi du la sw bung phat ctia “bénh gia cam dién”
*N&u c6 thé gidi thich vé viéc mdt nudc cdm nhép khau tr nwdce khac bi dnh
hudng bdi bénh dich theo luat thuong mai qudc té thi khé cé thé hinh dung ra
giai thich nao hgp ly cho viéc mot nha nuwdc doi xtr véi dau tu khac nhau trong
tinh hudng nay néu chi dua vao qudc tich hay s& hiru.
exem tuan 11



Theo ch( dé cu thé

e Cac ngoai trir doi véi chd dé cu thé  » Bién phap thué (vi du BIT gitra H
khoi nghia vu NT, vi du Quodc va Mongolia biéu 7 (b);
e SO hitu tri tué,

e Danh thué trong cac hiép dinh thué sor . R i~
& ot MEp & » Mua sém cong (NAFTA, Diéu

phuong,

e Cac bién phap than trong trong dich vu 1108.7 (b));
tai chinh

* Hodc cac bién phép tu vé kinh t€ vimé . ~ : .
tam thoi.... U'u dai FDI (BIT gitra Jamaica va

Anh, Diéu 3)...



Cac ngoai trir cu thé doi vdi tirng nudce

* C4c Bén bao lwu quyén déi xir khac  * Phuong phap pho bién nhat dé

biét gitra nha dau tu trong nudc va ngoai tru la “chon bo™ trong nght
wdc ngoai theo luat va quy dinh cia . —r DI GURE Fa . A
4 5 - quy di * Thong thuong bang cach co6 mot

minh — Ccu thé la lién quan dén cac phu |uc cac bao luvu ngénh va hoa
nganh hoac hoat dong —vi cac ly do dong ngoai pham vi cua nghia vu

chinh sach kinh t& qudc gia va xa hoi. ~ DOi x& qudc gia dé€ cho phép pha
biét doi xu.

* Luu y: Cac ngogi trir cu the tung * Vi dy: UDA-Grenanda c6 bdo luu
nuwoc co thé trung voi cac ngoaqi tru VE: ,
theo chi d#@  Van tai hang khong, tro cap chinh p

bao hiém chinh phu va céc chuong
trinh cho vay, s& hiru bat dong san,
dung dat va tai nguyén thién nhién.



cuong

e Pham vi cta Dai x&r qudc gia

e Viéc ap dung tiéu chuan ("kiém tra khong phan biét d6i xi")

« Ngoai trir va bao lwu déi véi Boi x&r qudc gia

e Tac dOng cla an 1é ddi vai thiét 1ap quy tic (M6 hinh cda Hoa Ky 2012) J

v \
; :
v

11/16/2016 (c) Julien Chaisse CUHK 72



T choi theo an 1é6 WTO

 Tranh c3i nay |3 tdm diém vé dinh nghia twong tu

* Do d06, toi c6 thé xem xét nd trong budc dau cda “kiém tra phan biét dai
XC]’”

e Tuy nhién, ching ta biét rang luat WTO khong phu hop Idm nén kiém tra vé
twong tu chi phu hop cho lIL

« O murc do khai quat, viéc tu choi theo ludt WTO c6 mot vai y nghia vuot
ngoai van dé tuwong tu...



Tinh hudng tuwong tu: WTO / IIL

¢ Qua nhiéu ndm, van dé tranh cai nhat lién quan dén tam quan trong cla bdi canh chyng phap ly
lién quan dén tinh twong thich cua luat WTO va tinh chat “san pham twong ty” dé dién giai BIT
e Vuviéc WTO dau 2000 va NT (xem G.S. Mercurio)

e Cac quyét dinh ban ddu NAFTA trong cac vu S.D, Myers, Pope & Talbot v&i Canada va Feldman véi Mexico
duong nhu tao ra gia dinh rang luat WTO co thé phu hgp dé hudng dan cho cac toa trong tai NAFTA.

N3m 2004, xu hwéng lai tré thanh phan d6i viéc xem xét luat cia WTO cho viéc dién giai va ap
dung BIT.
* Piéu nay quan trong vi luat cua WTO d3 phat trién theo mét hudng cu thé doi hdi mot cach ti€p can riéng ma
trgnﬁg do chinh phu tao ra sy khac biét co nghia vu dua ra bang chung vé tinh chinh dang cua chinh sach cua
minh.

Nam 2004, toa trong tai Occidental da phan bac lap ludn ludt cia WTO nén duoc ap dung cho BIT
gitra Ecuador-Hoa KyA.

e Toa thay rénghtArong khi WTO tap trung vao “san pham twong ty” thi BIT tip trung vao “tinh huéng tuong tu”
(theo nghia thong thudong)

e Thém vao do, cac chinh sach WTO lién quan dén hang hoa thay thé va canh tranh khong thé dugc doi x& nhu
cac chinh sach cua BIT lién quan dén “tinh hudng tuvong tu”.

Xem vu Occidental v&i Ecuador 2004
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Luat ctia WTO vé Doi xir quodc gia

* “Thuat ngr “doi x&* khéong kém thuan lgi” trong doan 4 yéu cau co hoi
binh dang cho sdn phdm nhap khau lién quan dén viéc ap dung luét,
quy dinh va yéu cau anh hudng dén viéc ban hang trong nudc, cun
cap hang dé ban, mua, van tai, phan phdi hodc st dung san pham.
Piéu nay rd rang dat ra tiéu chuan t6i thiéu véiy nghia la co s& ... cho
muc tiéu ctia Diéu l11:2, giai quyét van dé thué va cac phi trong nudc
khac, dé bao vé “ky vong vé mdi quan hé canh tranh gitra sdn pham
trong nudc va nhap khau”

e Hoa Ky — Muc 337 DBao lugt thué quan 1930, 36 (1989) B.1.S.D. 345 cac
doan tw 5.11-5.13.



Luat ctia WTO vé Doi xir quodc gia

“Muc tiéu rong va thuc thi cia biéu 1l la tranh bao ho trong viéc ap dung
thue trong nwdc va cac bién phap quan ly... Nham muc tiéu nay, Diéu ll|
rang budc cac thanh vién WTO phai cung cap diéu kién canh tranh binh
dang cho san pham nhap khau so vGi san pham trong nudc... Hon thé, “tac
dong thuoqg mai” cua sy khac biét vé thué dOI,VO’I san pham trong nuwdc
va nhap khau duwogc phan anh & IU’dng nhap khau la khong guan trong tham
chi khong ton ta| Dleu Il bdo vé ky vong khong chi vé khoi Iu’cyng thuong

mai cu thé ma cd mai quan hé canh tranh binh dang gitta san pham trong
nuwdc va nhap khau.”

e NhGt Ban — Thué déi vdi nudc ubng cé cén, WT/DS58/AB/R,
WT/DSlO/AB/R WT/DSll/AB/R 4 October 1996 at 6. Xem: Han Quéc -

Thué déi véi nwdc ubng cé cén, WT/DS75/AB/R, WT/DS84/AB/R, 18/1/1999
doan 119.
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Luat ctia WTO vé Doi xir quodc gia

Nghla vu “doi xur khong kém thuan loi” tai piéu I11:4 d3 dwoc dién
giai mot cach nhat quan la yéu cau pha| dam bao co hoi canh tranh
binh dang glua san pham trong nu'dc Va san pham nhap khau. Vé Khia
canh nay, vi muc tiéu nén tang cua Diéu Il |a bao vé ky vong vé moi
quan hé canh tranh gitra san pham trong nudc va nhap khau, mot
bién phap sé bj coi la khéng phu hop véi Diéu 111:4 vi tdc dong phan
biét d6i x&r d6i v&i san pham nhp khau. Yéu ciu cha Diéu 111:4 13 gidi
quyét “co hoi canh tranh twong doéi tao ra bdi chinh phu trén thi
treong, chr khong phai la su lwa chon thuc té cta doanh nghiép trén
thi trwong do.”

e Canada — M6t sé bién phdp anh hudng dén nganh 6 t6, WT/DS139/R.
WT/DS142/R, 31/1/2000, doan 10.78.



Luat ctia WTO vé Doi xir quodc gia

 Bai hoc twr luat cua WTO la ro rang

* Muc tiéu cta Doi xtr quoc gia (hodc Doi x&r tdi hué qudc) la bao dam
co héi canh tranh cho cac doanh nhan tim ki€m sy bao hd so véi cac
dai thu canh tranh trong nuéec.

 Ludt WTO nhan manh vao su thay déi diéu kién canh tranh (bai
‘kiém tra canh tranh’)
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Tinh hudng tuong tu

* Trong vu Occidental v&i Ecuador Award (2004) sw phan déi ban dau
doi v&i co ché phap ly truwdc dé va dwoc khang dinh & cac vu sau
e Methanex v&i USA (2005) ra phan quyét nguoc lai vdi co s& nay

e “tinh hudng tuong tu” trong bdi cdnh dau tu nuwdc ngoai khdng thé xem la
giong v&i khai niém “hang hda twong tu”

* Vi thé, cac quy dinh dau tw cia NAFTA phai dugrc dién giai theo cach thirc
ddc 1ap, doc 1ap khoi cac can nhac vé luat thwong mai

e S phan ky giira cac co ché thwong mai va dau tw
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Methanex Corp. vdi Hoa Ky (9/8/2005)

* Methanex la mdt nha san xuat methanol chinh
e Thanh phan chi chot [a methyl tertiary butyl ether (MTBE)
« MTBE duoc s& dung nham nang ham luwgng 6 xy va tang chi s6 octane trong
xang khong pha chi
* Bang California d3 ban hanh mét Iénh ndm 1999 cam s dung MTBE
vao cudi anwm 2002
* Y dinh: CAm 13 can thiét vi phu gia gy 6 nhiém ngudn nwdc uéng nén do dé
c6 rli ro dang ké doéi vai strc khde va an toan clia con ngudi va moi truong...
e Nhiéu khiéu nai (luén luén nhu vay): NT, trwng thu, FET...



Methanex Corp. v&i Hoa Ky (9/8/2005)

» Khia canh chinh cua phan quyét |a cach tiép can cho kiém tra “trong tinh
hudng twong tu”

* Methanex da tim cach dé toa trong tai thong qua mot cach tiép can kinh té
rong doi voi yéu cau nay trén co s& Iap Iuan rang phan tich canh tranh kinh
té hodc cach tiép can theo nganh cda “sdn pham tuong tu” trong luat
thwong mai can dwoc dp dung cho vu viéc nay.

e MOt cach tiép can theo nganh kinh té rong d3 dwoc ap dung, vi du nhu
trong Chuong 11 cua vu S.D. Myers voi Canada.

* Toa trong tai bac bo rd rang quan diém phai van dung phan tich va cach
tiép can theo luat thwong mai, trén co*\sc’y suw khac biét Idn vé ngén ngit
trong cac quy dinh vé thuwong mai va dau tu.
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Methanex Corp. v&i Hoa Ky (9/8/2005)

* Toa trong tai cling néu ro quan diém chia minh |l k|em tra tinh hudng tuwong
ty doi hdi viéc toa phai so sdnh nha dau tw nwdc ngoai véi cac doi tugng so
sanh gan giii nhat trong 13nh thé qudc gia.

* Trong vu nay, diéu d6 co nghta la Methanex, mét nha san xuat methanol
Ehal duoc so sanh vai cac nha san xuat khac & Hoa Ky ma mot so cd tinh
uong tuong tu nhu Methanex.

* Toa trong tai khong chap nhan rang Methanex khong nén dugc so sanh voi
cac nha san xuat cua tat ca hay mot s6 phu gia xang khac trong khi toa
dang tim kiém d6i twong so sanh tryc ti€p va chinh xac nhat co thé.

» Toa cling tham chiéu cy, thé dén sy khac biét chinh dang vé dai x& voi
methanol va ethanol dé lam yéu to giai thlch tai sag cac nha san xuat
ethanol khéng ¢ tinh huong tuong tu vdi cdc nha san xuat methanol

e Diém cu thé nay dwoc thay & Phan quyét, Phan IV, Chwong B, doan 28



Methanex Corp. v&i Hoa Ky (9/8/2005)

* Phdn quyét nay tiép can yéu cau so sanh tlr géc d6 nhan thirc
hién nhién co ban nhat, thay vi tim kiém cac ly do phap ly phirc
tap vwot qua muc d6 so sanh can thiét.

* K&t qua la toa da tir choi cach ti€p can “twong tu” so sanh giira
san pham tuong ty trong luat thwong mai va duwoc théng qua &
mot s6 vu theo Chuwong 11 (S.D. Myers mot lan nita la vi dy) va
yéu cau phai so sanh truc tiép nhat mot cach hop ly trong moi
truvong hop.

» Diéu nay s& gidm pham vi phai dién gidi va thay vao dé yéu cau
tap trung vao thuc té trong mot qua trinh so sanh.

e Pay la mot huwdng di dang duoc chao mung.
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Phan bac kiém tra WTO

* Tda trong tai NAFTA cho rang kiém tra theo Diéu 1102 Ia bai kiém tra riéng biét va khac biét vdi
bai kiém tra theo Diéu I11(4) GATT, khdng nén bi nham Ian gitra hai kiém tra nay.

« Toa cling thira nhan viéc khdng phai thay thé |an nhau gitra dién ta trong cac bdi canh khac nhau
va hiép dinh bat ké sy twong dong.

* Vu Methanex Corporation vé&i Hoa Ky, UNCITRAL, Phan quyét cudi cung cla toda trong tai vé quyén tai phan va tinh
than phap ly, 3/8/2005, Phan IV, Chuong B, 35 (“Trén thyc té, y dinh clia ngudi soan thao la tao ra cac ché d6 riéng
biét cho thuwong mai va dau tv duoc néu rd tai dinh nghia dau tw & biéu 1139.”);

 Vu Cargill, Incorporated v&i Mexico, Vu ICSID s6 ARB(AF)/05/2, Phan quyét, 18/9/2009, 193 (“Tdoa chap nhan rang
“tinh hudng tuong ty” trong Diéu 1102 phai duwgc dién giadi theo thuat ngit riéng clia minh. Piéu 1102 ciling yéu cau
doi x&r khong kém thuén loi hon phdi duoc dp dung khi nha dau tw nwdc ngoai va trong nudc cé “tinh hudng twong
tu”. Diéu nay khong dé cip dén “san pham twong tu” va vi thé khdng thé tur dong chuyén luat cha GATT lién quan
dén “san pham twong tu” sang “tinh huéng twong ty” & Piéu 1102’”);

* Vu Merrill & Ring Forestry L. P. v&i Canada, UNCITRAL, do ICSID gidi quyét, Phan quyét, 31/3/2010, 86 (“Toa trong tai
ghi nhan viéc khong phai thay thé 1an nhau giira dién ta trong cac bdi canh khac nhau va hiép dinh bat ké sy twong
doéng, cling nhu trudng hop “san pham tuong tu” theo Diéu I11:4 GATT. Ban béi thdm WTO va céc tda an khac d3 rat
can than khong dién giai cac thuat ngit va khai niém st dung trong cac diéu khoan khac nhau trong viéc si dung cac
thuat nglt tvong déng trong cdc bdi canh khdac. Sy can trong nay Ia thich hop lién quan dén 1ap luan cda nha dau tw
vé xac dinh nghia cGa “trong tinh huéng tuong tu” & Piéu 1102 vai cadc Diéu 1405 hodc 1505.”)



Tong két viéc chdi bd bai kiem tra WTO

* Moi dién giai chinh cla “trong tinh huéng twong tu” hoic “trong
treong hop twong tu” cia loi van diéu khoan NT trong cac hiép dinh
dau tu déu tir chéi dp dung luat thwong mai vé thay déi diéu kién
canh tranh

e “Bai kiém tra canh tranh” cla WTO khéng thang duwoc bai kiém tra
“boi canh quan ly” cua lIL

* (I3 bai kiém tra tip trung vao xac dinh xem viéc phan biét doi x& bi néu ra cé
dwa vao qudc tich hay la mét sé ly do chinh sach khéng).

e Xem & trén
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T choi bai kiém tra WTO

e “Tom lai, moi dién %iéi chinh cta “trong tinh hudng twong ty” hodc “trong truong
hop tuong ty” cua loi van diéu khoan NT trong cac hiép dinh dau tuw déu tlr choi
ap dung luat thwong mai vé thay doi diéu kién canh tranh (‘bai kiém tra canh
tranh’) va thay vao d6 ung ho bai kiém tra tap trung vao xac dinh xem viéc phan
biét doi x&r bi néu ra cé dua vao quoc tich hay |a moét sé ly do chinh sach khong
(‘bai kiém tra bgi canh quan ly’). Bai kiem tra do cac toa trong tai dau tu thuc
hién khac biét 1an nhau &@ mot so yéu to quan trong. RO rang nhat la viéc cac toa
trong tai da céguan diém khac nhau vé pham vi doi twgng dau tu trong nudc
duwgc so sanh. O moét thai cuc, toa vu Occidental da so sanh tat ca cac nha xuat
khau trong nudc va nudc ngoai. O mot thai cwec khac, toa vu Methanex chi xac
dinh cac nha xuat khau trong nuwdc va nudc ngoai giong nhau. Da s6 cac toa khac
thi c6 quan diém ¢ gilta, so sanh dau tw trong nwo'c va nudc ngodi trong cting
linh vue dwa trén gia dinh la dau tw trong cung nganh thi co cung van dé chinh
sach céng nhw nhau ...

. Merr6ill & Ring Forestry L. P. véi Canada, UNCITRAL, ICSID, Phan quyét, 31/3/2010,
75-7



cuong

e Pham vi cta Dai x&r qudc gia

e Viéc ap dung tiéu chuan ("kiém tra khong phan biét d6i xi")

« Ngoai trir va bao lwu déi véi Boi x&r qudc gia

e Su khac biét gitta WTO va IIA vé NT

5 ;
V
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Xem lai diéu khoan NT?

* Nhi*tng ngudi phan déi hiép dinh lo ngai rang nguyén tac khong phan
biét doi x&r NT trong cac hiép dinh dau tu ‘bo viéc dién giai nguyén tac
cho cac toa trong tai qudc t& ma co thé cé nhirng hdu qua tiéu cuc
cho luat phap moi trwong, strc khoe va an toan.

 Nghta vu NT trong BIT mau cla Hoa Ky va cac hiép dinh dau tw gan day cua
Hoa Ky yéu cdu moi nuwdc tham gia phai danh cho nha dau tu clda nudc khac
va cac khoan dau tu thudc dién diéu chinh “doi x&r khong kém thuan lgi hon
doi xt&r trong tinh hudng twong tuw danh cho nha dau tu va dau tu cia minh,
lién quan dén viéc thanh 1ap, s& hitu, m& réng, quan ly, diéu khién, van hanh
va ban hodc cac hinh thic dinh doat khac déi véi dau tu & trong 13nh tho cda
minh. BIT mau 2004 cta Hoa Ky (n 17) Diéu 3



Gidi han rd rang nghta vu NT cho cac truvong hop cac bién phap quan ly
duoc thuc thi cho cac muc dich rd rang la phan biét doi x?

 Nhi*ng ngudi chi trich 1ap luan rang:

* “Nhu trudng hop luat phap cia WTO cho thay, nguyén tac nay cd thé bj dién
giai b&i cac tda trong tai 1a ngdn can cac hanh ddng quan ly cé thé dan tdi
phan biét doi x&r “trén thuc té”, tham chi ca khi khdng cé sw phan biét déi x(&r
vé hinh thirc hay cé y dinh nhu vay. Chang han néu mot hanh dong trung
dung nham bao vé méi trudng ma dan tdi tac dong khac nhau déi vdi nha
dau tu cling cd thé coi 1a vi pham nguyén tac nay.”

e Public Interest Critique (n 16) 4.
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Gidi han rd rang nghia vu NT cho cac trvong hop
cac bién phap quan ly dugc thuc thi cho cac muc

dich ro rang la phan biét doi xu'?

* D& phan hoi lai quan ngai nay, nhirng nguoi chi trich dé xuat pham vi
cta diéu khodn NT trong BIT mau cla Hoa Ky gidi han chi cho “cac
treong hop ma mot bién phap quan ly dugc ban hanh vi cac muc
dich phan biét doi x&”. Ngoai viéc loai trir cac trwong hop céd tac dong
phan biét doi x&r ma khong cd y dinh nhu vay, dé xuat nay sé loai bo
ca cac bién phap duoc ban hanh véi muc dich trung dung nhwng lai
dwoc dp dung vdi y dinh phan biét doi xur.
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Gidi han rd rang nghia vu NT cho cac trvong hop
cac bién phap quan ly dugc thuc thi cho cac muc

* Nhitng nguoi ing ho hiép dinh phan hoi véi mot sé 1ap luan khac:

* (i) nhu’ng nguoi phan doi hiép dinh cling thira nhan glan tlep bang viéc lap Iuan rang
ngon ngtt trong diéu khoan NT ‘khién nguyen tac nay mo rong theo sv dién giai ..
tdi nay chua twrng co6 toa trong tai nao dién giadi nguyén tac nay theo cach thirc gay
quan ngai cho nhirng nguwoi chi trich;

* (ii) cac toa trong tai dau tu thay vao d6 dd thudng xuyén dién giai diéu khodn NT cla
NAFTA va diéu khoan MFN nham xac dinh cac y dinh rd rang hay ham y;

e (iii) chinh phd ndi chung khong ngoc khi noi ro rang cac bién phap thuong maiva dau
tw duwogc ban hanh vi myc dich phan biét doi Xt do do yéu cau ghi réo muc dich trén
thuc té sé khong sang to duoc nghia vu NT;

* va (iv) hau hét céc bién phap thuong mai va dau tw déu thudc tham quyén cla cac co
quan quan ly nén rui ro phan biét doi xtr trén co' s& qudc tich la mot van dé thuwong
thay do viéc ap dung khong chinh dang moét yéu cau co hinh thirc trung dung.

e Chinh phd Hoa Ky khong thay d6i nghia vu NT trong BIT mau.
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Két luan

* Luat tap quén qudc té khong yéu cau céc qudc gia phai trao cho cong dan nwd'c ngoai sy doi X
qudc gia
« Nhw vay, cdc Qudc gia s& phai t cAn nhac dé can bang khi quyét dinh trao hay khéng trao sy doi xir qudc gia hay
trao nhw thé nao
« N&u Trung Quéc ap dung st dung nguyén tac NT cho giai doan trwdc thanh ap trong cac BIT véi EU hay Hoa Ky, Vviéc
thyc thi diéu khoan nay sé& khién Trung Qudc phai ra soat lai toan bd co’ ché dau tw nwdc ngoai cia minh vi co
ché nay co dinh huo’ng chinh sach céng nghiép va phé duyét theo tirng trwcyng hop mét doi vai FDI

* Tinh chat cha nguyén tac NT doi hoi phai so sanh trén co SO tu‘ng trwong hop
« Nha dau tw, thwong nhan va chinh pht phai chung song véi hé thong kép vé doi xtr qudc
gia
e Cb nén hop nhat cac quan niém nay khong?
» Theo quan diém vé phap ly ré rang va kha nang du doan dwoc, sé co ich khi ra soat cac quan niém nay
 Cai gi c6 thé bi d8i x&r kém thuan loi hon?
o Sy doi xr o thé thay doi theo thoi gian
* C4 thé doi xtr khac biét nhwng phai danh cho cac co hdi canh tranh binh dang.
« Khong thé bu dap sv d&i xr v&i nha dau tw nwdc ngoai kém thuan lgi hon trong moét s khia canh
vai su doi x&r thuén lgi hon trong cac khia canh khac.
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Dy thao hiép dinh: Cac lyva chon chinh

cho NT

D6i xtr qudc gia

Trwdce thanh lap

Sau thanh lap

Khoéng co NT !!
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