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Muc tiéu

Thuat nglr
hiép dinh co s&, hiép
dinh danh cho bén tht

ba, basic treaty, pham vi
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théng nhat, nguyén tac
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phan biét d6i xr, khong
kém thuan lgi hon
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Xdc dinh céc cdu phan
cla tiéu chuan doi xt&r
“t&i hué quéc”

(c) Julien Chaisse CUHK

Danh gia liéu doi x{r “t6i
hué quéc” khi 4p dung cé
mang lai nhirng giai phap

giai quyét tranh chap
thuan lgi hon (kho) cling
nhuv sy d6i x&*r mac dinh
thuan lgi hon (dé)

Liéu vu Kilic Insaat kién
Turkmenistan ndm 2013,
Trwong hop mau
thuan / xac nhan / tiep
tuc lam sang to luat
hoc?

Tém tat cGa theo nhom




liép dinh Viét Nam — Trung Quéc Hiép dinh Viét Nam — Nhat
am 1993 Ban nam 2004

ARTICLE3

vestments and activities associated with investments of investors of ' o
“ontracting State shall be aczorded fair and equitable treatment and 2. Each Contracting Party shall in its Area accord to

joy protection in the territory of the other Contracting State. investors of the other Contracting Party and to their
) . . . investments treatment no less favorable than the treatment
e treatment and protection referred to in Paragraph 1of this Article it aecords in like circumstances to investors of any third

t be less favorable than that accorded to investments and actvities  country and to their investments with respect to investment
ed with such investments of invedtors of a third State. activities.

he treatment and protection as menticned in Paragraph I and 2 of.
icle shall not inciude any preferential treatment accorded by the other
ting State to investments of investors of a third State based on-
5 union, free trade zone, economic union, agreement refating to
ice of double taxation or for facilitating frontier trade.

11/16/2016 (c) Prof. Chaisse (CUHK)

Hiép dinh Viét Nam — Han
Québc nam 2004

ARTICLE 3
Investment Treatment

(1) Each Contracting Party shall in its territory accord to investments and rety
investors of the other Contracting Party treatment no less favourable than that w
accords to investments and returns of its own investors or to investments and rety
investors of any third State, whichever is more favourable to investors,

(2) Each Contracting Party shall in its territory accord to investors of the
Contracting Party, as regards management, maintenance, use, enjoyment or dispe
their investments, treatment no less favourable than that which it accords to it
investors or to the investors of any third State, whichever is more favourable to inv

(3) Notwithstanding paragraphs (1) and (2) of this Article, the Government
Socialist Republic of Vietnam may maintain in force those meosures, provided
Vietnamese law at the date on which this Aereement was siened and. at the same
set out in the Annex to this Agreement, as exceptions to the grant of treatment |
favourable than that accorded to its own investors. Those exceptions shall be re
from the Annex automatically as soon o5 the Vietnamese law which provided fo
exceptions is amended or repealed, enabling such a removal. The Government
Socialist Republic of Vietnam shall notify the Government of the Republic of Kore
amendment or repeal in writing,

(4) The provisions of paragraphs (1) and (2) of this Article shall not be constr
as to oblige one Contracting Party to extend to the investors of the other Cont
Party the benefit of any treatment, preference or privilege resulting fror
international agreement or arrangement relating wholly or mainly to taxation.

(5) The treatment referred to in paragraphs (1) and (2) of this Article shall not
to privileges that either Contracting Party accords to investors of third States on ¢
of its present or future membership of, or association with a customs or economic
a common market or a free trade area or similar international agreement.



EVFTA

Article 4
Most Favoured Nation Treatment

ch Party shall accord to investors of the other Party and to their investments as regards
-establishment of an enterprise in its territory, treatment no less favourable than the
atment it accords, in like situations, to investors and their investments under free trade
eement the former Party is negotiating on [17 July 2015].

ch Party shall accord to investors of the other Party and to their investments as regards
ir operation in its territory, treatment no less favourable than the treatment it accords,
ike situations, to investors and investments of any non-Party

ragraph 1 and 2 shall not apply to the following sectors:

‘ommunication services, except for Postal services (CPC...) and Telecommunication
vices (CPC..),

ultural, Sports and Recreational services;

shery and aquaculture;

westry and hunting;

ining, including oil and gas.

-agraph 2 shall not be construed to oblige a Party to extend to the investors of the other
ty or their investments the benefit of any treatment granted pursuant to any bilateral,
ional and/or international agreements that entered into force before the entry into force
this Agreement

ragraphs 1 and 2 shall not be construed to oblige a Party to extend to the investors of
~other Party or their investments the benefit of:

(a) any treatment granted as part of a process of economic integration, which
includes commitments to abolish substantially all barriers to investment among
the parties to such a process, together with the approximation of legislation of
the parties on a broad range of matters within the purview of this Agreemem” ;

(b) any treatment resulting from any international agreement for the avoidance of
double taxation or other international agreement or arrangement relating
wholly or mainly to taxation,

(c) any treatment resulting from measures providing for the recognition of
nnalificatione  licences nr nrdential meacnres in aceordance with Article VIT

11/16/2016

Article 9.5: Most-Favoured-Nation Treatment

1. Each Party shall accord to investors of another Party treatment no less
favourable than that it accords, in like circumstances, to investors of any other
Party or of any non-Party with respect to the establishment, acquisition,
expansion, management, conduct, operation, and sale or other disposition of
investments in its territory.

2. Each Party shall accord to covered investments treatment no less
favourable than that it accords, in like circumstances, to investments in its
territory of investors of any other Party or of any non-Party with respect to the
establishment, acquisition, expansion, management, conduct, operation, and sale
or other disposition of investments.

3. For greater certainty, the treatment referred to in this Article does not
encompass international dispute resolution procedures or mechanisms, such as
those included in Section B (Investor-State Dispute Settlement).

(c) Prof. Chaisse (CUHK) 5



‘Tiéu chudn bao hé trong dau tu”’

| FET
dol ll B3o ho va an ninh

day du

, NT
Tieu chuan tuwong

doi

Tiéu chuan chung

11/16/2016 (c) Julien Chaisse CUHK



Van dung cac diéu khodn MFN vao nhitng quy dinh vé giai
quyét tranh chap trd thanh mot trong nhitng chu dé duoc dua
ra tranh luan s6i ndi nhat trong luat dau tu nhirng nam gan day

» “Tdc déng cua quy dinh MFN ngi chung dé duoc tranh lugn
nhiéu va cdc toa dwa ra nhirng cdu tra loi ngczjy cang phuec tap,
cha cdu hoi co ban liéu quA/ dinh MFN co the dwoc sw dung dé

khac phuc nhirng khiém khuyét vé tham quyén hay khéng.

« Cdu hdi nay rat quan trong cé khd ndang lam thay déi bén chat
cua xét xu trong tai theo hiép dinh dau tw qudc té tir mot co ché
qugn hé song phuong thanh hé thong da phuong gan voi
thamaquyén xét xu trong tai mang tinh bat buéc. Trong hang loat
cdc cdu tra loi cho cdu hoi nay va nhiéu phdn trong moi cdu tra
[0, khéng nén C?Lién rdn;’;, vé co ban, van dé lién quan o ddy la
viéc van dung dién giai hiép dinh, va két qua cua viéc van dung
nay von da cu thé hoa néi dung diéen gia cua hiép dinh”.

* Vu PCA ndm 2012, Céng ty Dich vu giam dinh va kiém soat ICS (Anh)
§|7é5n CH Argentine (Vu PCA s6 2010 9), ngay 10/2/2015, trich doan



Ppé cuong bai trinh bay

e Ap dung MFN vao cac quy dinh co ban J

e Ap dung MFN vao quy dinh vé t6 tung J

+ Tac dong clia 4n 18 t6i viéc lam luat gan day
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Pinh nghta vé nghia vu d6i x&r MFN

e Lich str 1au doi (thé ky 11/12) va st dung rong rai
 Anh va luc dia chau Au trong thuvong mai
* Khoéng nghi ngo gi vé tinh hop phap clia co ché MFN
« Cac quoc gia dam phan diéu khoan MFN thuc hién mot cach cé chi y va than
trong, va thé hién rd rang nhat cé thé pham vi va gidi han cda cam két MFN
e Muc dich cla mot diéu khoan MFN ludn nham gia tang bao hd va trao cho vi thé
thuan loi hon

e Tat nhién, trir khi mot qudc gia mong mudn dam phan lai cac hiép dinh hién hanh hoac thiét
|4p cac ngoai 1& cu thé cho nhirng lgi ich dwoc trao theo mét hiép dinh maéi



Pinh nghta vé nghia vu d6i x&r MFN

Uy ban Luat phap qudc té (ILC)
 Nham lam rd pham vi va anh hudng cla diéu khoan (MFN) vdi tu cach la mét té chire phap luat
khi xét dén moi khia canh ap dung thuc té cua quy dinh nay

* Trong moi khia canh cta viéc khiéu nai vi lgi ich cong (PIL) (khéng chi thuong mai)
e K&t qua la “Dv thao cac diéu vé diéu khoan toi hué qudc” nam 1978
* Khéng bao gi¢ chuyén thanh Céng wéc vé MFN
* Van danh gia toan dién “dy thao cac diéu” vé khai niém va thuc té
e Khéng cd MFN theo luat phap thong |é quoc té
* Nhu NT, MFN chi la mét quy dinh don gian nhung quan trong trong hiép dinh
* DoOi twgng huwong lgi MFN sé huwdang doi x&r, theo pham vi quan hé dwoc cac bén thong

nhat, khong kém thuan loi hon mic dd ma nwdc trao MFN danh cho cac bén thi ba
trong pham vi quan hé nhu nhau

* Vé cot 16i, diéu khoan MFN cho phép mot nha dau tu khi€u nai theo mot hiép dinh
(pham vi quan hé) can c& vao quy dinh thuan Igi hon trong mét hiép dinh khac do nuéc
nhan dau tuv ky.



binh nghia MFN

e Cang nhiéu nha dau tu nwdc ngoai tlr cac nwdc khac nhau cé vai tro
tai nwdc nhan dau tuw, thi cac tiéu chuan MFN cang trd nén quan
trong

e Tiéu chuadn MFN ciing Ia mét trong nhitng cdng cu quan trong ma cac
qudc gia nhd hon dang phat trién co thé tdn dung dé hudng loi tur
nang lwc mac ca manh hon cua cac nudc thir ba

e Néu Hoa Ky doéi xtr tot hon véi Singapore, thi doi x&r nay phai mad rong ra cho
ca Lao



khong kém thuan lgi hon

e Cac diéu khoan MFN khong yéu cau doi xir tir phia bén hudng loi néu
su doi x&r d6 d3 giong hodc chinh xac bang vai su doi xir danh cho cac
bén th ba

e DO xtr cb thé khac nhau gitra nwdc hudng MFN v&i nuwdce thl ba
chirng nao ddi x{r ca nuwdc hudng MFN thuan loi bang ddi x&r danh
cho nudc thir ba hodc, trong trudng hop dau tw, nha dau tu va khoan
dau tuw twong ng



Khéng phai tat ca cac Bl
MFN theo cach nhuv nha

Hau hét déu cé MFN, nhung
chi gigi han pham vi & cac
khoan dau tuv da duoc
thanh lap (tiép nhan)

Nhém dau tién khéng hé dé

cap dén van dé nay (rat it)

s dé cap tdi pham vi

U

Cac llAs quy dinh MFN cho
nha dau tu trong ca giai
doan trudc va sau thanh lap

e An Do-Singapore e Daidaso

e |IA duy nhat khéng c6
MFN

Viéc tiép nhan

Theo luGt phdp trong nudc

Ké hoach théng béo, dang ky, cac
co ché phé duyét, co ché sang
loc... theo quy dinh cua luat phap

nwéc nhan dau tw
11/16/2016

e Xem tuan 3: BRICS, cich
ti€p can cda chéu Au...

(c) Julien Chaisse CUHK

e Chu yéu la cac IlAs Bac My
+ Nhat Ban, Singapore

e Xem tuan 3: trwdc thanh
lap

14



Muc dich va co ché cia mét dieu khoan MFN, it
: ~ nhat tie cdch tiép can khai niém, phai don gian va
Dlnh nghla MFN réra‘ng




Soan thao MFN

* Vivay, doi x&r MFN cé nghia la khoan e Xem BIT gitta HK-Thai
dau tw cia mot bén tham gia hiép Lan
dinh dwoc bén kia déi x* khéong kém . . e

n . e gAr 2 x4 A e Dieu. 3:1 yeu cau moi

thuan loi ho'n so v&i doi xir ma bén , ..
nay danh cho khoan d3u tw hodcnha ~ NWOC phai doixtrvoi
dau tw chia bat ky nwdc thir ba nao cac khoan dau tu cua
khac cong dan nuodc kia

theo cach thuc

e Tl quan diém kinh té:

* Tiéu chudn MFN ddm bao rang cac khoan — “khong kem thuan
dau tu nhan duoc sw di xir tdt nhat ma loi hon d6i vdi voi
moi ben tham gia hicp dinh da danh cho cac khoan d3u tu
cac khoan dau tv cua bat ky nuwdc th ba . R ,
n30 khac va lgi nhuan cua

* Tiéu chuan MFN Iap ra san choi binh nha dau tu cla [...]
dang gitta moi nha dau tw nwdc ngoai bat ky bén th ba

14

nao.



Soan thao MFN

* “MO0i bén tham gia hiép dinh phai danh cho nha dau tu cla nhau déi
Xt khong kém thudn lgi hon doi x&r ma nudc nay, trong cac truong
hop tuong tu, danh cho nha dau tu cda bat ky bén nao tham gia hiép
dinh hoac khong tham gia hiép dinh, lién quan dén viéc thanh lap,
mua lai, m& réng, quan ly, diéu hanh, hoat dong, ban hoac dinh doat
dau tw khac”

e Piéu. 1103.1

* Piéu. 1103(2) nhac lai cdng thirc nay ngoai trir rang né chi ap dung déi vdi
“cac khoan dau tw ctia nha dau tu”



Ppieu khodn MFN c6 thé cé diéu kién hoac han

ché

* Ngoai |8 MFN dién hinh trong cac I1As vi
du nhu tir MFN d6i x& thuan loi dwoc mo
rong ra cho cac nudc thir ba phat sinh tu
viéc tham gia vao cac hiép uwdc lién minh
hai quan va thuép

* Néu cé gidi han, nudc hwang MFN khong
thé doi thuén loi ngoai pham vi néu trong
diéu khoan

e Nha dau tu HK khéng cé quyén doi doi xtr
thuan lgi theo TPP trong twong lai

* Twong ty BIT gitta HK-Thai Lan quy dinh gioi
han ngan can nha dau tw HK duwoc doi hudng
ASEAN CIA 2012

Hong Coéng SAR — Uc (nam 1993) Piéu 7

“Quy dinh trong Hiép dinh nay vé danh sy doi
khong kém thuan loi hon d6i xir danh cho céc
dau tu ctia bat cir nude ndo khéc, s& khong du
hiéu 12 bat budc bén tham gia hiép dinh nay pt
danh cho nha dau tu cta bén kia moi sy ddi xu
thuan loi hoac dac quyén c6 duoc tur:

(a) bat ky lién minh hai quan, kinh té, khu vuc
thuong mai tu do hodc hi€p dinh hdi nhap kinl
khu vuc nao ma bén nay la thanh vién; hoac
(b) bat ky hi€p dinh hodc théa thuan quéc té n
lién quan hoan toan hoic chil yéu vé thué.”



* Cac llAs theo nguyén mau hau hét déu yéu cau mdt bén tham gia hiép
dinh “phai danh sy doéi x&r khong kém thuan loi hon déi x&r ma bén
nay, trong cac truvong hop twong tw, danh cho nha dau tu cdia nudc
th& ba cling nhu khoan dau tu cda ho”.

* Ngoai ra, c6 thé phan biét duoc mot sé cach ti€p can khac nhau vé tur
ngl va cau truc.



e Cach tiép can dau tién nham
* Néu ro cac giai doan va thoi ky cua
moét khodn dau tu theo dé doi x&r
MFN duwoc dp dung, bao gobm ca giai
doan trudc thanh lap,

* Va dé cap déi xtr cia nha dau tuw va
khodn dau tu & cac doan riéng.

e Khi khi c6 NAFTA, cong thirc nay
d3 dwoc ap dung cho mot so 11As,
bao gdm hiép dinh gitra Uc- Hoa —
Chilé, Canada-Peru, Iceland—
Mexico va Hoa Ky-Uruguay.

Diéu 1103 trong NAFTA (ndm 1994) quy dinh r:
“1. M6i bén tham gia hiép dinh phai danh cho r
dau tw ciia bén kia doi xir khéng kém thuén loi
hon déi xi¢ ma nwée nay, trong céc triong hop
tirong tw, danh cho nha dau tw ctia bat ky bén
nao tham gia hiép dinh hoac khéng tham gia hi
dinh, lién quan dén viéc thanh Iap, mua lai, m
rong, quan ly, diéu hanh, hoat déng, ban hodc
dinh doat dau tw khac.

2. Mbi bén phai danh cho khoén dau tw cda nh
dau tw cia bén kia déi xir khéng kém thuén loi
hon dbi xi¢ ma nwée nay, trong céc truong hop
tirong tw, danh cho khodn dau tw cia nha dau
cta bat ky bén nao tham gia hiép dinh hodc
khéng tham gia hiép dinh, lién quan dén viéc
thanh l1ap, mua lai, mé réng, quan ly, diéu har
hoat dong, ban hodc dinh doat dau tw khac.”
(nh&n manh thém)



« Cach tiép can th& hai gobm
mot cong thurc twong tu voi
pham vi hep hon ¢ giai
doan sau thanh lap.

Hiép dinh ddi tac kinh té gan gti Thai Lan -
New Zealand - nam 2005

Pidu 9.8(2)

“Mbi bén tham gia hiép dinh phai danh cho
nha dau tw va khodn dau tw cta bén kia dbi
x&r khéng kém thuan loi hon déi x& ma nuwéc
nay, trong cac trwdng hop twong tw, danh cho
nha dau tw va khodn dau tw cta bén khéng
tham gia hiép dinh ddi véi cac bién phap xic
tién va bao hé dau tw dwoc thdng qua va ap
dung b&i mét bén lién quan dén nhirng quy
dinh (néu cé) can phai dap (rng dé nha dau tw
va khoan dau tw dwoc hwéng loi ciia mot
hiép dinh dau tw.”



* Cach ti€p can th ba, dugc Nhat
Ban ap dung tron%céc BITs va
PTIAs cua minh, khdng liét ké cac
giai doan dau tv duoc huong doi
xu MEN.

* Cdch ti€ép can ngan gon nhat

* Vi thuat nglt “hoat dong dau tu” rat
rong, duwong nhu bao gom ca_giai
doan tham nhap thi trvong lan giai
doan van hanh mot khoan dau tu.

* EPA gilra Nhat Ban-Philippines
EPA, IPPA gitra Nhat Ban-Han Quoc
va EPA gilta Nhat Ban-Malaysia
EPA.

Diéu 76 cua hiép dinh gitra Nhat Ban-Malaysia

“Méi nwéc phai danh cho nha dau tw clia nuéc
kia va khoan dau tw cua ho doi xtr khong kém
hon doi x&r ma nwéc nay, trong cac tinh huong
twong tw, danh cho nha dau tw cta nwdc thtr b
va khoeim dau tw cua ho, lién quan dén hoat
dong dau tu.”
Diéu 90 cua EPA gitra Nhat Ban -
Philippines
“Mbi bén tham gia hiép dinh phai danh cho
nha dau tw cua bén kia va khoén dau tw
cta ho doi xir khéng kém thuén loi hon déi
Xt ma nuwée nay, trong céc tinh huéng
tirong tw, dbi xtr danh cho nha dau tw cda
bén khéng tham gia hiép dinh va khoan
dau tw cta ho, lién quan dén hoat déng
dau tw.”




e Cach tiép can th& tw lién quan

dén két hop doi x&r MFN vJi
cac tiéu chuan doi xtr chung
khac

* Viduy, diéu 3 ctia IPPA Viét
Nam-Malaysia két hop MFN

vai doi xr cong bang va thoa

dang cling nhu boi thuong
thiét hai

Diéu 3 clia Hiép dinh IPP giira Viét Nam-Malaysia
“(1) Khodn dau tw do nha dau tw dén tlr mot bén
tham gia hiép dinh thyc hién trong lanh thé cla
bén kia phai nhan duwoc dbi xtr cong bang va théa
dang, va khong kém thuan lgi hon dbi x&r danh
cho khoan dau tw cia nha dau tw dén tw nwéc
thr ba.

(2) Nha dau tw cia mot bén tham gia hiép dinh c6
khodn dau tw trong Ianh thd cta bén kia bj thiét
hai do chién tranh hodc xung doét v khi khac,
ho&c do tinh trang khan cap quéc gia, ndi loan,
bao loan hoac bao ddng trén Ianh thé cta nwéc
kia s& nhan dwoc dbi x&r cia nwéde nay lién quan
dén bdi thwérng, bbi hoan, dén bu hoac giai phap
khac khéng kém thuan loi hon sy d6i xtr ma bén
nay danh cho nha dau tw cda bat ky nwéc thi ba
nao.”



* Cach thirc th& nam, s& dung trong
IPPA gitta HK-Thai Lan, nham két hop
ddi x&r cdng bang va thoa dang vdi déi
x* MFN trong moét diéu khoan vé
khoan dau tuv

e cO mot diéu khoan riéng ap dung 2
tiéu chuan cho nha dau tu

* Nhwng han ché dp dung cho giai doan
sau thanh |1ap.

Diéu 3 vé Bdi x&r v&i khodn dau tw trong
Hiép dinh SAR gilra Thai Lan-HK

(1) Khoan dau tw ctia nha dau tw cia mot
bén tham gia hiép dinh vao khu vwc cua k
kia cling nhw Igi nhuan thu dwoc tw khoal
dau tw dé, sé dwoc dbi xir cdng bang va
théa dang va khong kém thuan loi hon dé
xCr danh cho khoan dau tw va lgi nhuan ¢
nha dau tw cta bén kia, lién quan dén vié
quan ly, bao tri, str dung, hwéng hoac
chuyén nhwong khoan dau tw; i x&r con
bang va théa dang va khéng kém thuan I
hon di xr ma bén nay danh cho nha dat
cia minh va cua bat ky bén thi ba nao.



e Cach cudi cung la khéng cé ndi dung vé doi
x&r MFN

e Thay vi dam bao doi x&¢ twong tu doi x&r danh
cho bén th ba, cac bén tham gia hiép dinh
thong nhat ap dung cach “no lyc tot nhat”.

Piéu 15 trong FTA Singapore-Uc

Quy dinh rang mét bén tham gia
hiép dinh “sé xem xét tich cwc dé
nghi ctia bén kia dé két hop vao
day” doi xtr khéng kém thuan loi
hon déi xtr danh cho mot bén the
ba hoac do tw do hda don
phwong.”



Doi xtr téi hué quéc

Hau hét cac BITs gitra Trung Québc va
nuwdc ngoai déu cé dac trwng ngdn
nglr réng dé cac bén c6 nghia vu
phai danh dbi x&» MFN cho nha dau
tw cuia bén kia lién quan dén “khoan
dau tw va céc hoat déng gan” voi
khoan dau tw do

Nhuw thé hién trong BIT gitra TQ-

Myanmar nam 2001

Trong khi thuat nglr “hoat déng gan
VO khoan dau tw rd rang bao goém
moi van dé lién quan dén quan ly,
van hanh va st dung khoan dau tw,
thi thuat nglr nay lai khong lam r6 liéu
diéu nay cé anh hwéng téi kha nang
thanh 1ap cda nha dau tw tai nuwéc
nhan dau tw hay khéng.

Diéu 3.3 cua Hiép dinh BIT
gilra TQ-Myanmar (nam
2001)

Khéng bén tham gia hiép
dinh nao duoc duoc doi xir
voi khoan ddu tw va hoat

dong gan lién vdi khoan dau
tw d6 cia nha dau tv dén twr
bén kia kém thuan loi hon
doéi x&r danh cho khoan dau
tu va hoat dong gan lién cla
nha dau tu dén tir bat ky
nudc thi ba nao.




Doi xtr téi hué quéc

Chi vao hiép dinh do TQ ky rd
rang mé réng pham vi cua nghia
vu MFN ra cho quyén trwdce thanh
lap

D6 la trwdng hop cua BITs voi
Han Quoc va Phan Lan ciing
nhw hiép dinh v&i Thé Nhi Ky ky
nam 1990

Theo nghia vu MFN, céc nha dau
tw ra nwéc ngoai cta TQ co thé
doi quyén thanh 1ap & nhirng
qudc gia ma nwdc nay da ky cac
BITs khac c6 quy dinh quyén nay

Piéu 5.1 Hiép dinh PTA giira
TQ-ASEAN (Niim 2009)

Mot bén ky két hiép dinh phai
danh cho khoéan dau tu cua nha
dau tu dén tir bén kia d6i xir
khong kém thuan loi hon d6i xtr
ma bén nay danh cho nha dau tu
ctia bat ky nuéc thtr ba nao, lién

quan dén viéc thanh lip, mua
lai, van hanh, quan 1y, bao dudng,
str dung, huéng, mua hodc chuyén
nhuong khoan dau tu.




Quy dinh vé khéng phan biét ddi xr: NT/MFN

* Nghia vu d6i xir MFN vé khai niém khac véi nghia vu NT chi trong duy nhat
mot van dé then chot:
* Trong khi co s@ dé so sanh NT 3 gilra trong nuwdc vai nudc ngoai, thi co sé dé so
sanh doi xir MFN la gitta nwdc ngoai v&i nwdc ngoai.

* N&i mot cach khac, d6i v&i NT, nguoi ta so sanh d6i xtr danh cho nha dau tw nudc ngoai voi
doi xt* danh cho nha dau tu trong nuwdc

* Trong khi d6, theo tiéu chuan MFN, ngudi ta so sanh ddi xir ma mdt nha dau tw nudc ngoai
nhan dwoc vdi doi xir danh cho mot nha dau tw nwdc ngoai khac theo tirng trwong hop ca
nhan.

* Néu khong, tiéu chuan d6i x&r MFN nhin chung giéng tiéu chuan NT
* Ca hai nghia déu yéu cau so sanh d6i x* danh cho nha dau tu hodc khoan dau tu
nudc ngoai vai doi xir danh cho bén thit ba (du la trong nwdc hay nudc ngoai)

* Ca hai déu c6 muc dich nham dam bam duy tri cac diéu kién canh tranh mot cach
cong bang va thoa dang



Kiém tra vé khéng phan biét ddi xtr: NT va
MEN!

\Tllnh tU'O'ng e Xac dinh bo
dong cua bo SO BELEELLRGIEY

2 ho . .; o
sanh 7P Nha dau tw dwa ra khiéu nai ré |

——— rang minh d& nhén duoc dbi xur
thuan loi hon moi doéi thu nwére |

k|§m tra V\é lld6i oTép trung vao
Xt KNONG Kem I EEIIERIE
thuan'lorhon” BREECERY

—_—

“Ngoai trir cac IR
: hop Iy va chinh
dang trong cac

trwong hop
tuong tu” trudmg hop?

—_/

11/16/2016 (c) Julien Chaisse CUHK 29



Nguyén tdc Ejusdem generis

* Nguyén tac Ejusdem generis 1a mét khia canh cda * MFN vé dau tu
nguyén tac Noscitur a sociis. khc“mg ap dung dé
* C4u cham ngdn Latinh Noscitur a sociis chiém nghiém rang v&i cac hlep dinh
mot thuat nglt luat dinh dwoc cdng nhan bai cac tir nglt lién dan d
gquan an u‘dng
Tl sociis’ trong tiéng Latin cé nghia la “xa h6i”  Hay hiép dinh

* Vithé, cac tir ' nglt chung duoc chiéu Vao bang nhirng tu nglr '
cu the tw nglr chung khong thé hleu riéng 1é. Mau sgc va noi thuong mai
dung tr dwoc rat ra tr béi canh st dung tir d6

* Theo nguyén tac nay, MFN “chi thu hat cac quyén cung : 2
loai_ hogc ang, hoac thuoc cung mot Iop, nhu nhu’nF :{#Y phlden, MFCEY\! c
quyén ma MFN lién quan hudng tdi. Chuyen dé hay loai € ap aung Vol
chuyén dé cling phai twong tu nhau” nhirng cam két W

 Ngai Gerald Fitzmaurice (ndm 1986) Luat phap va té tung cla cu the lién quan d
IC] dau tv (Mode 3)..



* Pham vi clia nghia vu MFN trong moi trudng hop cu thé sé duoc xac
dinh bang ngdn ngit cu thé cla diéu khodn MFN duoc xem xét
* Phu thudc vao nhi*ng quy tac chung vé dién giai diéu uwdc qudc té
 Diéu 31 & 32 cda VCLT Ia diém khé&i dau dé dién giai
e Cac diéu khoan MFN (nhung cac quy dinh khac trong hiép dinh) phai
duoc dién giai va ap dung mot cach thdng nhat vai y dinh cda cac bén
tham gia ky k&t mét hiép dinh cu thé



|C)

 VCLT lam rd rang quy tac chung dé xac dinh y
dinh cua bén tham gia chinh Ia nghia théng
thwong cua cac thuat nglt si dung trong hiép
dinh, duoc dlen glal theo boi canh va doéi twong
va muc dich cua cac thuat ngit nay

* Tuy nhién, mot gidi phap nua la ¢S thé trong cay
Vao cac phuong tién dién gidi bo sung (nhu’ van
ban gan lién v&i viéc dam phan, ky két va phé
chuan) hiép dinh

« D& khang dinh viéc giai thich hodc xac dinh nghla khi
ap dung quy tac chung dwa tdi két qua khong rd
rang, mo ho, hoac v ly hay khéng phu hop

Y dinh cla cdc bén trong
trirong hop nay “duwoc
thé hhién théng qua tur
ngi cua hiép dinh cy thé
lan mé hinh hiép wdc
chung néi lén khi xem
xét cdc hiép wdc cua
Morocco vdi [cac nwdc
khdc nhau] trong giai
doan tor nam 1631 toi
nam 1892.”

Quyén cong dan cua
Hop ching quéc Hoa Ky
tai Morocco (France kién
Hoa Ky), nam 1952 I. C.
J.176, 192 (27/8) doan
191-192



Ap dung MFN “kép” vé ban chit

e Viéc ap dung MFN phu thudc vao “su twong tac cua hai nhdm cac quy
dinh trong hiép dinh”
e Hiép dinh th& nhat goi |a “hiép wdc co ban” cé diéu khoan MFN (nhu thiét [ap
quyén duoc hwong doi xir MFN)
* “hiép dinh cua bén th& ba” xac dinh “m&rc do thuan lgi” ma bén huong lgi
diéu khodn nay cé thé nhan duoc
e Khéng phai lic nao mot hiép wdc ma tham chi hanh déng don phuong ciing cd thé cau
thanh nén hanh ddng cua bén th ba
e “Thyc té duy nhat cha dai xr thuln loi la dd dé dua vao van hanh diéu khoan nay” (Dv
thdo Binh luan cac diéu khoan 5(6))

Nguodn: Ngai Gerald Fitzmaurice (nam 1986) Luat phap va t6 tung cta ICJ trang 326



MFN cd thé duoc coi mét tiem nang 1dn, theo
2 yéu to quan trong

» Khéng phai tit ca cdc MFN déu cho phép dién giai rong

e Khong phai tat ca quy dinh trong hiép udc ciia bén th& ba déu thuan
loi hon

* TAc ddng ciia MFN cé thé I&n nhung su than trong cé xu hudng kim
ché tac déng nay



 (N3m 1989) Ong Maffezini thanh Iap & TBN mdt lién doanh san xuat hda chat
e (Nam 1992) viéc xay dung nha may hda chat bi ngirng lai do khiing hoang tai chinh ctia cong
ty
. khleu nai chong lai TBN: thong tin sai vé chi phi cda dw dan, mirc thuc té cao hon nhiéu so vJi
wdc tinh ban dau

e VAn dé MFN

* Dua vao BIT gilta TBN-Argentina, theo d¢6, diéu khoan giai quyét tranh chap déj véi nhin
tranh chap ve dau tuv quy dinh giai doan 6 thang dam phén trudc khi tranh chap cé the de
trinh 1én toa an c6 tham (?uyen cUa nwdc nhan dau tw, va sau 18 thang néu khong giai quyét
dwoc tranh chap, sé dwa lén trong tai quoc té.

* Bén nguyén vién dan tiéu chudn MFN cua BIT giira TBN- Argentina
* “trong mqi vdn dé thudc quy dinh cua Hiép dinh nay, déi xi nay khéng dwoc kém thuén Igi hon doi
Xy ma n},o’! bén danh cho khodn déu tw cua nha déu tv cda nuwoc thi ba thuc hién trong lanh thé
cua min
 Bén nguyén tim cach dé duoc hudng quy ché gidi quyét tranh chap thuén lgi hon
trong BIT gilra TBN-Chilé

e Tirc la cd thé dwa vu viéc 1én trong tai qudc té (chi) sau giai doan 6 thang dam phan.



e Diéu khoan MFN quy dinh doi 3(&' thuan loi hon doi véi “moi van dé”
thuoc hiép dinh, nén Toa cho rang:

* “tda xét thay cd ly do hgp ly dé két luan rang cac thda thuan gidi quyét tranh
chap ngay nay lién quan chat ché t&i bao ho nha dau tw nudc ngoai... néu
hiép dinh cia bén thi ba cé quy dinh vé giai quyét tranh chap thuan loi hon
khi bao hd quyén lgi ca nha dau tu so vdi quy dinh trong hiép dinh co sd, thi
quy dinh nay cé thé duoc md rong cho bén thu hudng cla diéu khoan t6i hué
quoc ...” (doan. 52-56).



Ap dung MFN:
ca phau thuat khé

Hai bd cac quy dinh trong hiép dinh

Phai xac dinh liéu hiép udc co ba
33 thiét [ap moi lién két phap ly
thich hop gitra hiép wdc va nhirng
l0i ich mo rong cho bén th& ba

. —
Nhiéu cong cl
a dang trong soan thao

’ \

ngoai lé

yén tac Ejusdem generis

Pay la mot van hanh phure tap
* Phuc tap hon né tuong
* Trong tam cua lIL

nh clia cac bén

7a thong thuong

ong tién b6 sung

at ky cong cu méi nao ma trong
c6 thé xat dung/ phat hién ra...



Ap dung MFN phu thudc vao “su tuong tac cla
hai nhom cac quy dinh trong hiép dinh”

Y

“diéu wdc co “hiép dinh cla

ban” bén th& ba”

e GOm diéu khoan e Mrc d6 thuan loi
MFEN ma bén thu

« Thiét lap quyén hu‘6‘ng diéu khoan
duoc hwdng doi c6 thé nhan dugc
x&* MFN e Bat ky quyén

thuan lgi hon nao
e Co ban hay té
tung?

A



Ap dung MFN phu thudc vao “su twong tac cla
hai nhom cac quy dinh trong hiép dinh”




Ap dung MFN phu thudc vao “sw twong tac cua hai nhém cac quy dinh
trong hiép dinh”... trong bat my cac llAs

CHND Trung Hoa

\ \‘ \YEIEINE!
\ Cac Tiéu vwong quoc
a Rap thong nha
Brazil...

Hi8p\roc co sO

TQ-Phap nam 2010 TQ-Thuy Sy
Nam 1980

Khéng cé diéu kién gi Cac diéu kién vé ISDS




Dién gidi MFN

e Nhiéu phan quyét trong tai

« Quyét dinh khéng giéng nhau

e Tuy thudc vao su phan tich chuyén sau cua cac hoc gia

* Moi diéu khoan MFN la mét thé gidi trong d6, diéu nay doi héi viéc
dién gidi phai dwoc bam sat vao hiép dinh cu thé dé xac dinh duoc
pham vi ap dung



Dién gidi MFN

 The nguyén don cho thay rang cé cac diéu khoan BIT khac quy dinh
déi xtr thuan loi hon.

* Phwong phap cua Toa:
 Trudc hét dién giai MFN trong hiép dinh tuong &ng
 Tiép theo, phan tich cac phan quyét phu hop nhat vé van dé nay va “an lé
trong tai”
e Trach nhiém cua toa: phan tich
* T ngi¥ cu thé cia moi quy dinh cla hiép dinh theo quy tac xac dinh trong
ludt quoc té,
* Va xac dinh chinh xdc nhat cé thé y dinh ca cdc bén




Ppé cuong bai trinh bay

e Nhitng ndi dung co ban cia MFN J

e Ap dung MFN vao quy dinh vé t6 tung J

+ Tac dong clia 4n 18 t6i viéc lam luat gan day




Ap dung MFN vao cac quy dinh co ban

e Viéc dam bado cac quyén co quan thdong qua MFN kha thanh cong
* Loai quyén co bdn nao cé thé nhap khau?
* Moi quy dinh c6 ban trong cac IIAs?

* MFN cé quyén luc nhung khéng thé ap dung vao moi quy dinh trong
cac llAs
 Bén hudng diéu khodn MFN khéng can phai thé hién rang nha dau
tw/ khoan dau tu clia bén th ba, trén thuc té, da vién dan loi ich
trong hiép dinh cua bén th ba
 Chi sy ton tai hiép dinh cta bén th& ba la dd



Cac tuong tac trong MFEN

M®bi diéu khoan MFN 1a mét thé gidi trong

Co thé Khéng thé
e Sau khi nhan dau tv e Khdi niém vé nha dau tu
e DO xir co ban e Khdi niém vé khoan dau tv

e D3I xr binh dang va thoa dang

e PO x&r qubc gia

e Diéu khodn vé tudc quyén sé&
hiru

e Tiéu chuan cac cdng cu thuec thi




Pdi x& co ban sau khi tiép nhan dau tu

e Cong ty MTD Equity kién Chilé nam 2004
* Nha dau tuv dugc co quan quan ly dau tu cda Chilé cap phép dau tu
 Tuy nhién bi tr chdi cap gidy phép quy hoach dé trién khai khodn dau tu vé
phat trién bat dong san
« S&r dung diéu khoan MFN trong hiép dinh co s& (gitra Chilé-Malaysia)
dé 1ap luan rang quy dinh co ban thuan loi hon trong BIT gitra Chilé-
Croatia phai duogc ap dung
* kiém tra vé khéng phan biét doi xur
e Tinh twong déng cia bd so sanh
e POI x it thudn loi hon

MTD Equity v Chile ICSID Case NO.ARB/01/7 award of 25 May 2004, para.6



Pdi x& co ban sau khi tiép nhan dau tu

Hiép dinh co s&

Khiéu nai dwa trén
BIT v&i Croatia thong
qua diéu khoan MFN

trong BIT

Hiép dinh clda bén th ba

e Diéu 3(1) Chilé-Malaysia ndm 1995 | e Diéu 3(2) Croatia-Chilé ndm 1996

e “Khodn dau tu do nha dau twcda | » “Khi mot bén tham gia ky két hiép
mot trong hai bén tham gia ky két dinh ti€p nhan mot khoan dau tu
hiép dinh thuc hién trong 1anh thé | trong lanh thé cia minh, bén nay
cla bén lia sé duoc nhan déi xdr phai cAp phép can thiét theo luat
cdng bang va thda dang, va khong va quy dinh cda nudc minh.”

kém thuan lgi hon

cho khodan d4u tu cla bat ky nudc

th& ba nao.”

MTD

doi x&r danh

Equity kién Chile Vu ICSID s ARB/01/7 phan quyét ngay

25/5/2004

Toa xem xét “co s& phap ly cia khiéu
nai cé gia tri dwa trén pham vi réng
cua diéu khoan MFN trong BIT, nhuw
da thao luan.” doan 204

“Diéu khoan nay budc quég: gia, mot khi da
duyét khoan dau tw, phai cap phép can thhiét
nha dau tw, theo luat va quy dinh clta nuwdoec |
198

Kiém tra tinh twong dong va kém thuan loi ho
xong

Lwu y rdng: Méc du, MFN duoc ép dung, Chilé van khén
pham nghia vy do:

“O khia canh 1a viéc dp dung cap phép phéi dap ng c
dinh cta Iluat, nén theo BIT va Piéu 3(2) ctia BIT v&i (
nha déu tw phéi duoc cap phép. Mat khdc, quy dinh nay
cho phép nha dau tw thay déi khuén khé quy dinh cua nu
ho dau tw vao. Tét ca nhirng gi mdt nha dau tw cho thé k
la luat dwoc ap dung.” Doan 205



Pdi x& co ban sau khi tiép nhan dau tu

e Ghichu

 Mac du chap nhan rang diéu khodn MFN cé thé cho phép quy dinh nay
trong BIT gitra Croatia-Chileé duoc ap dung, Toa van phan biét gitra quyen
clia Nguyén don duoc yéu cau cap phép ap dung theo luat trong nwdc, va
yéu cau thay déi ban than khudn khé quy dinh nay.

e Piéu khoan MFN khéng ap dung doi vadi yéu cau sau.

* V&i viéc Nguyén don trén thuc té€ dang dé nghij thay doi khudn kho quy
dinh ap dung voi k,hoén dau tu ctia ho, nha nudc Bj don khong vi pham BIT
khi tr choi thay doi phap luat cua minh.

* Két luan chinh xét trén quan diém MFN la quy dinh nay cé thé gitp nhap
khau sy doi xir thuan loi hon doi véi giai doan sau khi tiép nhan dau tu.

MTD Equity kién Chilé Vu ICSID s .ARB/01/7 phan quyét ngay 25/5/20(
doan.64.



MFN va Doi x(r cdng bang va thoa dang (FET)

* Trong vu Pope Talbot nam 2001,
Toa &m chirang MFN cé thé ap
dung v&i FET

* Canada phén b6 han ngach xuat khau 55
meém cua cac nha xuat khau tai mot so
tinh.

e Tac dong cua viéc nay la han ché s6 lugng
g0 ma nguyén don co thé xuat khau.

 NAFTA 1105 (FET) + 1103 (MFN)

* Talbot tuyén bo kha nang “nhap
khau” noi chung quy dinh doi xt
cong bang va thoa dang vao mot
BIT khac

117.

In addition to the context, object and purpose of NAFTA, there is a pract
reason for adopting the additive interpretation to Article 1105. As noted
contrary view of that provision would provide to NAFTA investors 4 mor
limited right to object to laws, regulation and administration than accord
host country investors and investments as well as to those from countrie
have concluded BITs with a NAFTA party. This state of affairs would st
run afoul of Articles 1102 and 1103, which give every NAFTA investor a
~ investment the right to national and most favoured nation treatment. NN
investors and investments that would be denied access to the faimess el

“untrammeled by the “egregious” conduct threshold that Canada would g

| onto Article 1105 would simply turn to Articles 1102 and 1103 for relief

Pope & Talbot, Inc. kién Canada, ngay 10/4/2001, § 117 (NAFTA/UNCITRAL)



Liéu mot dieu khodn NT thuan loi hon cé thé
duoc nhap khau thédng qua MFN?

The fifth approach, the full post-admission NI approach, 1s located in only one
BI'T, the China—Seychelles BI'T of 2006. Unconditional full post-admission N1 1s
provided in this treaty without any reservation.'®” The NT clause applies only
after the establishment of an nvestment, given that i1t includes a standard
admission clause requiring mnvestments to be admitted ‘in accordance with its
legislations’.!?® Given China’s reluctance to grant full post-establishment N'T in its
BIT practice, and its attempt to preserve a limited right to discriminate between—
domestic and foreign investors, it 1s doubtful whether China’s acceptance of such

an unqualified N'T 1n the Seychelles BI'T was a wise move. This 1s especially true th(;
because the broad NI obligation of this treaty could be invoked by non-Seychelles —— ;;’F
investors by way of the MFN clause, which appears in all of the Chinese BITs. % qu

China, nevertheless, can continue to avoid this kind of risk 1n a treaty claim, at
least temporarily, considering the China—Seychelles BI'T has not yet entered into-
force.

DQC.' Wer]hua Shan, Norah Gallagf}er va Sheng ghang (ndm 2012) Béi xtr que
doi voi dau tw nuwée ngoai & TQ: Boi canh thay doi, To ICSID Review, trang 1:
(Blackboard tuan 5)



Liéu, thong qua ndi dung dieu khodn MFN, nguyén don cé thé cé quyen
duwa vao nghia vu cla bj don dé hanh ddng moét cach cong bang va thoa
dang nhu néu trong cac BITs khac?

“Toa két luan ran ,theo BIT, tiéu chuan cong bang va
thoa dang trong Oi XU phal duoc dlen giai theo_cach
thuan lol nhat dé dap &ng muc tiéu cda_ BIT nham Toa Cong bing
bao hé dau tu va tao dién k|en thuan lgi cho khoan Kha ning ap dung MFN
dau tu. Toa xét thay, dé dua vao thanh mot ndi dung nhap hiu mét nghia vu
vé bdo ho trong. BIT nhirng quy dinh tai biéu 3(1) cla ' ' '
BIT Pan Mach va Piéu 3(3) va ?/4) cua BIT Croatia BIT
phai phu hO'p v&i muc dlch nay. Toa 4n con bi thuyét
phuc them veé két luan nay bai thyc té 1 nhu’n loai
trir trong cac diéu khoan MFN lién guan x ly t ué va
hop tac khu vire, van dé von xa la vai BIT nhung do
ban chat chung cda diéu khodn MFN, cic Bén ky két
van xem xét than trong khi loai tru. Ngu'O'c lgi, cac van
dé khac co thé du’o‘c hiéu la mot phan cla doi xur cong
bang va thda dang cla nha dau tu s& dwoc quy dinh
trong diéu khoan.”

MTD Equity v Chile ICSID Case NO.ARB/01/7 award of 25 May 2004, para.



MFN va Déi x{r cong bang va thoa dang (FET)

1(2) MFN trong hiép dinh co
s& gilra
Pakistan-Thé Nhi Ky

bén phai danh cho nhirng
an dau tw nay, mot khi da
thanh lap, sy dbi xt¢ khdng
thuan loi hon dbi xt, trong
rwo'ng hop twong tw, danh
cac khoan dau tw chia nha
tw nwédc minh hoac khoan
r cla nha dau tw cla bat ky
> thir ba ndo, bat ké dbi xtr
nao 1a thuan lgi nhat.”

Piéu Il (2) khong cé quy dinh  Khong thé tranh céi rang "hiép dinh dau tu
vé dbi x&¢ cong bing va théa Pakistan da ky v&i Phap, Ha Lan, Trung

dang

Quéc, Anh, Uc va Thuy ST c6 mét diéu khe
doi xtr cong bang va thoéa dang ré rang” d
231

“Theo nhirng trwdng hop nay va nham muc dich danh gia
tham quyén xét xtr, Toa hién nhién xét thay Pakistan phai
doi x& v&i cac khodn dau tw cha cong dan Thd Nhi Ky
“mdt cach cdng bang va thda dang.” doan 232



MFN va Déi x{r cong bang va thoa dang (FET)

* Bayindir kién Pakistan (ndm 2005) nhan thay FET c6 thé hiéu ra thanh hiép dinh
co s, BIT gitta Pakistan-Thd Nhi Ky mac du khéng cé diéu khodn FET & d6.
* Vitl ngit cha diéu khoan MFN + moi BIT cla Pakistan khac két hgp véi FET!
* Vi L&i ndi dau cling dé cap tdi tiéu chuan cong bang va thoa dang

* Toa két ludn rang “rd rang Pakistan phai doi xr vdi cac khoan dau tw cla cdng dan
Thé Nhi Ky mét cach coéng bang va théa dang”.

* DO phaila hiép dinh gitra Pakistan-Thuy Sy trén co s¢ la hiép dinh nay ra doi sau
vé mat thoi gian
* Ghichdu la: cén lwu y déy la mét quyét dinh vé thGm quyén xét xir va két luén chi Id phdt hién
hién nhién

Bayindir Insaat Turizm Ticaret Ve Sanayi AS kién CH Hoi gido Pakistan, Vu ICSIL
Case s6 ARB/03/29, Quyén dinh vé thAm quyén xét x& ngay 14/11/2005, doan
227-235.



MFN va Doi xr cong bang va thda dang (FET)

 Liéu kha nang ap dung duong nhién nghta vu FET ¢ thé khang dinh

" Y ? 7 ~ A ~ ~ ? ,
duoc theo dé trinh cua cac bén vé thyc chat hay khong: “nguyén tic ejusdem generis khong phil hop & day

“d6i khi bi coi la rao can cho viéc thwe hién diéu khoan MFN lién
quan dén quyén t6 tung khéng dwoc ap dung & day va tr ngir ctia
| , o . oo _ o R hiép dinh da r6 rang.” doan 159
hwc té la cac nwdc tham gia hiép dinh r6 rang da dy tinh tam quan trong caa FET
ong l&i néi dau. “Thwe sw, méc du khéng thiét lap mét nghia vu thwe hién, & néi dau
hu hop véi dién giai vé diéu khoan MFN trong béi canh va theo dbi twong va muc dich
Ga hiép dinh can ci Piéu 31(1) ciia VCLT.” doan 155

Quy dinh FET theo d6 Nguyén don tham chiéu cu thé hon t&i thoi
diém trwde khi co diéu khoan MFN trong hiép dinh. “ provision to
which the Claimant more specifically referred pre-dates the MFN
clause in the Treaty. “ban than théi gian cé vé khéng can tré viéc
nhap khau mét nghia vu FET tir mét BIT khac ma Bj don da ky két.”

\ghta théng thuéng clia tv ngir st dung trong Diéu 11(2) cuing véi nhixng han ché quy doan 160

inh tai Diéu 11(4) cho thay cac bén tham gia hiép dinh khéng c6 y dinh loai bd tdm quan

ong cua tiéu chuan thuan loi co ban cua viéc dbi xtr danh cho nha dau tv cia nuéc

& ba. Néi dung nay dwoc minh chirng béi khang dinh trong I&i néi dau vé FET.” doan

57 FET dwoc nhap khau: Hiép dinh Anh-Pakistan duwoc ky trwdc hiép
dinh co s& hoac hiép dinh Thuy Sy-Pakistan sau nay
“theo ca thdi diém ky hiép dinh va tinh twong ddng véi Diéu 11(2) ¢
BIT Pakistan-Anh, Diéu 4 cta BIT Pakistan-Thuy Sy c6 thé duoc s
dung 1am tiéu chuan ap dung FET trong vu viéc hién tai.” doan 167

dir Insaat Turizm Ticaret Ve Sanayi A.S. Kién CH Hoi gido Pakistan, Vu ICSID s6 ARB/03/29
27/8/2009



MFN va Doi xr cong bang va thda dang (FET)

* Nguoc lai trong vu NAFTA cua ADF kién Hoa Ky USA, bén nguyén tim cach hu’é’ng lgi tur quy dinh
doi xu cong bang va thoa dang duoc cho la rong hon trong cac BIT cua Hoa Ky voi Albania va
Estonia dé tranh sy dién %iai han ché hon vé quy dinh doi xu cong bang va thoa dang trong NAFTA
(Diéu 1105) cua Uy ban Thuvong mai ty do cua NAFTA (FTC) nam 2001, von danh dong tiéu chuan
nay vai tiéu chuan cua luat phap théng 1€ quoc té.

* Toa phan doi khiéu nai cia nha dau tv vi “khi€u nai gid dinh tinh hiéu luc vé ndi dung theo céc
diéu khoan lién quan trong cac hiép dinh v&i Albania va Estonia”.

* Theo quan diém nay, nha dau tu khéng dan chiéu duoc “su tn tai clia nhitng tiéu chudn déc lap nay” hodc
tham chi gia sir ¢6 ton tai ve gia thuyét, thi “cac bién phap cua Hoa Ky da mang dac diém phu hop la vi pham
nhitng tiéu chuan dé roi”.

e Can luvuy rang €6 mot loat cac vu kién dang dién ra va théng bao y dinh kién trong NAFTA, theo do bén
nguyén cling néu ra nhirng lap luan twong tu.

* Muc dich nhdm ha thap ngudng ap dung clia Diéu 1105 bdng cach chi sang cac BITs clia bén thi
ba ma Hoa Ky va Canada da ky, cling cd nhitng quy dinh d6i xir cong bang va thoa dang “doc lap”.
Tuy nhién, khong ai hy vong lap luan nay thang the.

* Lap luan dya trén céc phién ban cii BITs cua Hoa Ky va Canada. ) ,
» Trén thwe té, m6 hinh BITs cua Hoa K_}‘( va Canada hién nay phu hop véi cach dién giai tiéu chuan
ddi xtr cong bang va thoa dang cua FTC trong ndm 2001.

ADF Group Inc. Kién Hop ching quéc Hoa Ky, vu ICSID sé ARB(AF)/00/1, phén g
ngay 9/1/2003.



Quy dinh MFN c6 thé mang lai cac diéu
khoan vé twdc quyén s& hiru khac

 Mac du khong duorc Toa

thira nhan ro, trong vu
CME kién CH Séc truoc
day, trong tai bo ngo kha
nang c6 thé nhap khau vao
vu kién nhirng tiéu chuan
boi thuong thuan loi hon
ctia mot lap luan vé MFN.

Toa ghi nhan rang theo quy dinh MFN cla
BIT, tiéu chuan “gid tri thi trwong théa dang”
co thé dwoc vién dan tir BlTs clia Séc vOi
cac nwéc khac, vi du BIT gitra Séc voi Hoa
Ky.

Cho phép diéu khoan MFN nhap khau bién phéap
thuan loi ho’n‘khi xac dinh “gia tri thé‘a dang” trong
mét vu viéc bdi thwdng khi twdc quyén sé hiru

Toa dién gidi cum t& “boi thwdng céng bang” trong
diéu khodn twéc quyén sé hivu tai BIT gitra Séc-
Ha Lan cé nghia twong dwong v&i tiéu chi “gia thi
trwd'ng thda dang” str dung trong BIT gilra Séc-
Hoa Ky

CME Czech Republic B.V. Kién CH Sec, UNCITRAL ngay 14/3/2003 doan

500



Quy dinh MFN cd thé mang lai cac diéu
khoan vé twdc quyén s& hiru khac

* Trong thao luan ngan vé quy dinh MFN,
Toa chap nhan quy dinh nay sé van dung
nham nhap khau vao xét xét trong tai
cac quy dinh vé tudc quyén s& hitu
thudn loi hon cé thé cé trong cac hiép
dinh khac ma Hungary da ky v&i cac
nudc khac ngoai Anh.

“Tda theo quan diém 13 mot nha dau tu 6 t
chi dua vio cic quyén dé ra trong hiép dint
co s0, nghia 1a BIT theo d6 nudc cua nha d
tu va nudc nhan dau tu 1a cdc bén tham gia
tryc tiép, nhung khong hon muc d6. Cau hc
12 liéu quyén va loi ich tim kiém theo dicu
khoan MFN duoc bao gom trong pham vi x
XU trong tai cua hi¢p dinh co s¢ chua. Tron
vu viéc don cu day, pham vi xét xUr trong ta
cua hiép dinh co sé 1a viéc tudc quyén so h
bao gom ca cac van dé thyc té va phéap luat
trong d6. Do d6, nguyén don c6 quyén dua
vao cic quy dinh MFN trong BIT, nhung cl
trong chirng muc cua nhitng quy dinh lién
quan dén tudc quyén sé hitu.” doan 74

Accession Mezzaine Capital L.P. va Denubius kereskedohaz vagyonkezelo zrt kién Hungary,
Quyét dinh phan doi bi don theo quy tac trong tai 41(5), vu ICSID s6 ARB/12/3, nga 16/1/2013



MFEN va “phuong tién thuc thi”

Toa cho ring viéc tri hodn cla tda An Do vi IE).hﬂ:;\m nghta vu cGia AD phai cung cap cho White
Industries mot “phuong tién thuc thi” dé khiéu nai va thwe thi cac quyén.”
. Dri]‘éu r:jéy mac du thuc t& 13 BIT gitta AD-Uc khong dé cap hay bao gdm mot nghia vu nhu vay d6i véi nudce
nhan dau tu.

+ Toa Ung ho nhan dinh rang White Industries c6 thé muwon quy dinh vé “phuwong tién thyc thi”hién cé trong
BIT gilta AD-C6-0ét bang cach dwa vao quy dinh MFN trong BIT gilta AD-Uc.

Toa bac bo phan ddi ciia AD cho rang viéc muwon nay s& “lat d6 vé co ban can can da duoc
thuwong lwgng can than cta BIT.” (doan 11.2.1)
 Tda cho rang can cin nay cé thé bj 1at d6 chi khi quy dinh MFN dwoc s dung dé vay muwon mot quy dinh
vé giai quyét tranh chap cé lgi tir mot BIT khac. (doan 11.2.2)
 Toda cho rang viéc vay muwan quy dinh co ban cd lgi tir mét hiép dinh ca bén thir ba khéng lam 14t d6 cén

can dugc thuong lugng cia BIT, ma con dat duoc két qud dy dinh nho sy két hop diéu khodn MFN. (doan
11.2.3va 11.2.4)

Can luy y rdng quy dinh MFN trong BIT gilta AD-Uc cong nhan moét s6 ngoai I€, nhu khdng mo
rong bat ky doi xu, thuan lgi hodac dac quyén nao phat sinh tuir a) lién minh hai quan, lién minh
kinh té hoac hié|i) dinh thuwong mai tu do; b) quy dinh cua hiép dinh tranh danh thueé trl‘Jng;,vé
¢) moi quy dinh lién quan toan b hoac chu yeu téi thué. BIT cling c6 mot ngoai lé chung doi
vOi toan bo hiép dinh, cling nhu v&i quy dinh MFN, la nwdc nhan dau tu cé thé di chéch khoi
nghia vu BIT dé ap dung cac bién phap can thiét nham bao vé lgi ich an ninh thiét yéu cua
minh hoac ngan ngra bénh dich hoac sau ray.

Diéu 4(5) cha BIT giir:
AD-Co-0ét quy dinh r
“mbi bén tham gia ky
hiép dinh phai... cung
phuwong tién thyc hié
khi€u nai va thuec thi
quyén lién quan dén

tu...”.

Piéu 4(2) cha BIT g
AB-Uc quy dinh MF
theo dé, “mot bén t
gia ky két hiép dinh
luén ddi xtr véi kho:
dau tw trong lanh th
ctia minh trén co’ sc¢
khong kém thuén Ig
hon déi x&r danh ch
khodn dau tw hoac
dau tw clia bat ky n
th&r ba nao’.

White Industries Australia Limited kién CH AP, UNCITRAL 2011



Ludit s sdng tao c6 thé dwa vao mét sé ddc thu
cua hiép dinh BIT twong wng...



Liéu viéc thi€u vang mét quy dinh trong hiép dinh cla bén th& ba cé
thé la co s& dé loai bd quy dinh néu trong hiép dinh co s& khdong?”
“MFN ao”

e Viéc thiéu vang mot quy dinh trong hiép dinh th ba khdng thé 1a co s& dé loai b
quy dinh néu trong hiép dinh co so.

* Trong vu CMS kién Argentina, nguyén don tim cach tranh ap dung diéu khoan “ngoai |é trong
trudng hop khan cap” néu trong hiép dinh co s& gitta Hoa Ky va Argentina.

* Toa khong bij thuyét phuc va két luan rang:

e “d3 co nhirng diéu khoan thudc loai diéu XI duwoc hinh dung trong cac hiép dinh dé, déi xtr
thuén loi hon vdi nha dau tw, 1ap luan vé van hanh MFN cé thé d3 dwoc néu. Tuy nhién, sy
thi€u vang quy dinh nay trong cac hhiép dinh khac khéng cho vay su ho tro cho 1ap luan nay,
vén trong moi trwdng hop déu thua theo quy tac ejusdem generis, nhw 1ap luan dung dan
cuia Bi don.” (doan 377)

o Turc la khi tie ngit chung bi gidi han, nghia cua tw ngt chung duoc si dung gidi han boi ngu y theo nghia
cua tir ngit bi gicdi han.

CMS Gas Transmission Company kién CH Argentina,vu ICSID
s0. ARB701/08, phan quyét ngay 25/4/2005, doan 377.



MFN khéng thé dung nhap khau mot dinh
nghia “dau tu” thuan loi hon

Nguyén don vién dan dinh nghia duong nhu rong hon vé
dau tu néu trong mot hiép dinh khac ma CH Dominica da
ky Hiép dinh thuvong mai tuy do Trung My (CAFTA).
* Cu thé, Societe Generale lap luan r5ng quy dinh MFN trong BIT
ﬁiﬁ'g Phap- CH Dominica phai cho phép cong ty Phap dugc
wvong dinh nghia vé khoan dau tw thuan lgi hon trong CAFTA.

Bi don lap luan rang toa khong co tham quyén xét x¢ khi
thiéu khoan dau tuv du diéu kien theo BIT gitra Phap va CH
Dominica.

Tuy nhién, tda bac bo no luc nay, cho rang diéu khoan
MEN chi mo rong cho “d6i xir” danh cho khoan dau tu,
chi khdng cho dinh nghia vé ban than khoan dau tu.

Toa cling chdp nhan quan diém cda Chinh phd DR cho rang
mot diéu khoan ngoai tru trong BIT ngan can diéu khoan
MFEN dat tdi hiép dinh thuvong mai tw do nhw CAFTA.

CAFTA, trong so céc dac dié
khac, con bao gom “ky vong
loi nhuan” doan 40

“Méi hiép dinh xdc dinh cdi gi durc
la mét khodn dau tw duwoc bdo ho
ai ¢6 quyén duoc hudng bdo hé d
cdc dinh nghia c6 thé thay déi the
hiép dinh, Trong trurong hop nay,
vién dan t&i néi dung vén bén cu t
cua diéu khodgn MFM I khéng cér
thiét vi né chi dp dung vdi déi xir c
cho khodn ddau tu theo dinh nghia
ma khéng dp dung cho dinh nghia
“bén thdn khodn déu tu”,

Société Generale kién CH Dominica, vu LCAI s6 UN 7927, phan quyén phi
doi buéc dau doi voi tham quyén xét xtr, doan 40-43



MFN khéng thé dung nhap khau mot dinh
nghia “nha dau tuv” thuan lgi hon

* Muc dich diéu khoan MFN “la m& réng pham vi bao hd co ban déi vai
cdc khodn dau tw du tw cdch cua nha dau tw du tw cdch; diéu khoan
nay khéng thé dp dung mét cach hop phdp dé mo réng dinh nghia
cua ban thdn nha dau tw hay khoan déu tuw”

HICEE B.V. kién CH Slovak , vu PCA Case s6 2009-11 phan quyét mot phan
23/5/2011 va phan quyét bé sung va cudi cung , ngay 17/10/2011 (doan 149).



MFN khéng thé cd hiéu luc hdi to

e \Vu TECMED kién Mexico (nam 2003) “...cac van dé lién quan t&i hiéu luc d4p dung qua han cda
Hiép dinh... Do y nghia va tdm quan trong clia cac van dé nay, nén di vao cac van dé cot 16i ma cac
bén chac chan da dam phan cu thé. Pay la nhirng yéu té quyét dinh cho viéc cdng nhan Hiép
dinh.”

* Tuong ty trong vu MCI kién Ecuador, toa dwoc yéu cau stra déi thoi gian dp dung cua BIT co’ ban
dé bao gém cdc nhirng dién bién xay ra trwdc khi hiép dinh cé hiéu lwe, & ddy a BIT gitta Ecuador-
Argentina.

- Toda cho phép Bj don duoc bac bd cac diém chinh trong khiéu nai (chi yéu dwa vao quyét dinh cua
Tecmed) vé kha nédng khéng duwgc phép hoi to cua BIT; khdng cé danh gia nao thém nira.

 C3 Tecmed va MCI thuc ra dé cdp tdi van dé vé pham vi thoi gian. Vén con chwa ré quy dinh co
ban nao khdc cé thé coi la “vén dé cét 16i”

Técnicas Medioambientales Tecmed, S.A. kién Mexico (Vu ICSID s ARB(AF)/00/2), phan quyét ngay 29/5/2003,
doan 69.

M.C.I. Power Group L.C. va New Turbine, Inc. kién CH Ecuador, Vu ICSID s6 ARB/03/6, phan quyét 31/7/2007,
doan 118-128



MFN khéng thé cd hiéu luc hdi to

. gguvg?lt)io'n dﬁ cap dtd'h”dr?' XUr thOI htﬁe quoc - auy ﬁmh tai Piéu 18 VCLT “nghia vu khdng dwoc lam
ieu cUa Hiép dinh nham cho phép dp dung hoi t6 > It 5 , > N
nham doi xr thuan Igi hon d6i véi van dé danh cho nha hpng d0|, trong va myc dich cua moét hiép
dau tu Ao theo hiép dinh song phuong vé bao ho dau tu dinh trwde khi nd ¢d hiéu lwc”
Elua Hoa Ky va Ao ngay 29/6/1998. Toa trong tai sé
hong xem xét chj tiét quy dinh cla hiép dinh nay cé  phu

hgp v&i nguyén tac nay khéng, vi van de lién quan dén Dbiéu 18 phat sinh ra nguyén tac chung cue
viéc 4p dung qud han hiép dinh, gan nhiéu hon t&i khia luat phap quéc té dwa trén ddee tin nguyén
canh thoi gian aﬁ dung cac quy dmh co ban thay vivan e LR Lea '

dé t8 tung hay tham quyén xét xtr, do y ngha va tam tac thé hién

qﬁand’grong cuabquy ﬁ“mh makdlkthar? ve&o cr?’élm valq de
phai dugc cac bén tham gia ky két hiép dinh dam phan % A ’ A 1A s LA
cu thé. Day la nhitng yéu t§ quyét dinh viéc cic bén chap bieu 18 vi thé mang tinh doc lap, va khong
nhan hiép dinh, vi chung gan truc ti€p vdi viéc xac dinh tao ra ngoai €& doi voi nguyén tac khong 3
quy ché bao ho co ban ap dung déi véi nha dau tv nuwdc dung hoi td céc hiép dinh

ngoai, va nhat 13 theo boi canh phap luat chung (& trong - e

nudc va qudc té) ma co ché nay van hanh, cling nhu viéc

ti€p can clia nha dau tu nudc ngoai téi nhu’ng qu dinh

co ban cla quy ché. Viéc ap dung quy dinh vi thé hong

thé bi nguyén tac néu trong diéu khoan t8i hué quéc lam

giam hiéu luc

Técnicas Medioambienta/gs Tecmed, S.A. kién Mexico (Vu ICSID s¢
ARB(AF)/00/2), phan quyét ngay 29/5/2003, doan 69.



* Nguyén don |ap ludn rang tham quyén xét x{r c6 thé thu hat dwoc dua trén diéu
khoan téi hué quoc néu tai Diéu 8 cua Hiép dinh ASEAN 1998, dugc hiéu két hop
vOi hiép dinh dau tv song phuong 1998 gitta Myanmar va Philippines.

* YCO khiéu nai quyén xet xUr theo Hiép dinh Khung 1998 bang cach vién dan MFN
(Piéu 8), trich dan ddi x& thuan loi hon véi nha dau tu theo BIT gilra Philippines-
Myanmar BIT.

* Toa béac bo tham quyen xét xr dya trén can c nay, ghl chu rang Nguyén don da khéng vién
dan diéu khoan t6i hué quéc khi bat dau quy trinh cac thl tuc to tung trong tai.

* Toa khdong déng tinh vi hiép dinh nay quy dinh mot phuwong thire giai quyét tranh chap khac
va mot co quan b6 nhiém khac

* Toa cling nhan dinh thém rang trong moi truong hop, khéng cé chi dinh rang s& cé xét xur
trong tai theo bat ky BIT nao ma Myanmar ky két trén thuc té

e Vithé Toa két luan rang khéng can phai xem xét thAm quyén xét x{r theo Hiép dinh khung
1998

Toa trong tai ASEAN (Céc nguyén tic bo sung cua ICSID): Yaung Chi Oo Trading Pte Ltd. Kign
Chinh pha Lién minh Myanmar (Phan quyét), Vu ASEAN s6 ARB/01/1 (ngay 31/3/2003) , doan 83



MFN co thé mo rong viéc bao hd mot hiép dinh
dau tu theo thoi diém, su vat, con nguoi hay dia
diém?

* Ca khai niém vé nha dau tu va khoan dau tv duwoc xac dinh boi hiép
dinh co s&, tirc la hiép dinh c6 diéu khoan MFN.

* Chinh hiép dinh co s¢ nay cling xac dinh mirc d6 loi ich danh cho noi khac c6
thé duoc bén hwdng diéu khodn MFN cda hiép dinh vién dan.

* Vi nhi*rng ly do vé quy tac-ciu truc va logic van hanh, mét diéu khoan
MFN do d6 khéng thé ap dung dé xac dinh lai ai |a d6i twong thu
hudng diéu khoan MFN.

* Theo d¢, l1ap ludn nay hién dp dung trong vu Hicee, va trudc dé trong mot so
phan quyét khac (Tecmed kién Mexico, doan 69, Societe Generale kién CH

Dominica, doan 40-41, va cling dugc hiéu dang trong vu Yaung Chi OO
Trading kién Myanmar, doan 83), 1a chuan




Tom lai

* Nhiéu van dé té’t nhién can cl vao tir ngir chinh xac trong diéu khoan MFN
ma ban dang x& ly, nhu’ng nhin chung cac diéu khoan MFN trong cac h|ep
dinh dau tu déu m& rong doi x&r thuan loi hon cho cd nha dau tu 1an khoan
dau tu.

* MFN khong thé mé rong bao hé ciia mot hiép dinh dau tu theo thoi diém
sy vat, con nguoi hay dia diém
* Viéc m@ rong bao ho cua mot hiép dlnh dau tu theo thoi diém, sy vat, con ngu'0’| va

vi tri, nam ngoai pham vi 4p dung clia hau hét cac diéu khoan MFN trong cac hiép
dinh dau tu.

* Moij quyén co ban khac cé thé dugc nhap khau qua mét MFEN réng



Ppé cuong bai trinh bay

e Nhitng ndi dung co ban cia MFN J

e Ap dung MFN vao cac quy dinh co ban

+ Tac dong clia 4n 18 t6i viéc lam luat gan day




Ap dung MFN vao quy dinh vé tb tung

* Viéc ddm bao quyén t6 tung thong qua MFN van con dang tranh c3i
e C4thé cd nhiéu khac biét I¢n gilta cac hiép dinh dau tu nhu quyén, diéu kién
va hinh thirc san co



M&i quan hé gilta ra soat tu phap tai
nuwdc nhan dau tu va trong tai quoc té
(tuan 2)

M@&i quan hé gitta ra
soat tu phap tai nwdc

nhan dau tu va trong
tai quéc té
|
| | |

Lwva chon gidi quyét
Luwa chon tranh chap quéc gia Chu dé Tiéu chi khac
theo trinh ty thoi gian

Lwa chon cudi cing va
duy nhat

Lwa chon khéng phai
udi cung va duy nhat

Lua chon dia diem
(xem tuan 2)

Theo vu TO chirc
Viéc trong tai

s UNCITRAL




e Cau hoi sau cung la liéu mdt nha dau tu cé
thé dwa vao mot diéu khoan MFN Ia cau hdi
can dién giai va hwdng vao y dinh cla cac bén
tham gia ky két hiép dinh co so

* D6i khiy dinh rd rang (loai ra hoac dua vao)

e Trong nhiéu llAs, y dinh cGia cdc bén mudn
dua vao hay loai ra ISA trong pham vi MFN co
thé la mot van dé can dién giai

Loai
ISDS ra
khoi
pham
vi MFN

Pua
ISDS
Vao

Khong
ro

NAFTA

BIT moO hinh
Anh

Mexico-Anh...



Hiép dinh Azerbaijan-Anh nam 1996

ARTICLE 3
National Treatment and Most-favoured-nation Provisions

(1) Neither Contracting Party shall in its territory subject investments or returns of
nationals or companies of the other Contracting Party to treatment less favourable than
that which it accords to investments or returns of its own nationals or companies or to
investments or returns of nationals or companies of any third State.

(2) Neither Contracting Party shall in its territory subject nationals or companies of
the other Contracting Party, as regards their management, maintenance, use, enjoyment
or disposal of their investments, to treatment less favourable than that which it accords
to its own nationals or companies or to nationals or compantes of any third State.

—

(3) For the avoidance of doubt it is confirmed that the treatment provided for in
paragraphs (1) and (2) above shall apply to the provisions of Articles 1 to 11 of this
Agreement. |

e

Ciing trong Diéu 3(3) ctia BIT mé hinh Anh




Albania-UK 1995

ARTICLE 3
National Treatment and Most-favoured-nation Provisions

(1) Neither Contracting Party shall in its territory subject investments or returns of
nationals or compani¢s of the other Contracting Party to treatment less favourable
than that which it accords to investments or returns of its own nationals or companies
or to investments or returns of nationals or companies of any third State.

(2) Neither Contracting Party shall in its territory subject nationals or companies
of the other Contracting Party, as regards the management, maintenance, use, enjoyment
or disposal of their investments, to treatment less favourable than that which it accords
to its own nationals or companies or to npationals or companies of any third State._

(3) For the avoidance of doubt it is confirmed that the treatment provided for in
paragraphs (1) and (2) above shall apply to the provisions of Articles | to 11 of this
Agreement. _




Pieu 1103(2) clia NAFTA

« ‘MOi bén phél danh cho khoan dau tu (i1a1 quyét tranh Ché_p khf)ng d
cua bén kia d6i xir khéng kém thuan 191 cap & day va do d6 bi loai ra
hon doi xi, trong nhirng truong hop khoi pham vi ctia didu khoan
twong ty, danh cho khoan dau tu cua ' MEN
nha dau tu cda bat ky bén nao khac
tham gia hoac khong tham gia hiép
dinh lién quan dén viéc thanh lap, mua
lai, guan ly, thue hién, van hanh va bdn
hodc chuyén nhwong khodn déu tw.”

(nhan manh thém).



» Diéu 3 trong BIT clia Birc quy dinh: Van dé thuong nay sinh vi phan 16n céc hiép dinh diu

* (1) ‘Khong nudc nao tham ia ky h|ep tu nhu vi du trong Piéu 3 BIT md hinh Puc, mic du
dinh dugc phé dOI XU vOi ihoan dau quy dinh rong, van hoan toan cim lang trudc cau hoi vé
tu trong lanh tﬁo cua minh thuoc SO kha ning dp dung co ché giai quyét tranh chap va cling
huu hoac kiém sodt cla nha dau tu Cua khéng 1am 15 ¥ dinh ctia cdc bén tham gia vé van dé nay

nuoc kla kém thuan loi hon d6i x&r ma
nuwdc nay danh cho khoan dau tu... cla
nha dau tu cta bat ky nwdc thi ba nao.

* (2) Khdng nudc nao tham gia ky hiép
dinh duoc phép doi xtr vdi nha dau tu
cua nwdc kia lien quan dén khoan dau
tu trong lanh tho cUa nuwdc nay kém
thudn Igi hon déi x&r danh cho nha dau
tu cla bat ky nudc thir ba nao.”



MOoi dieu khoan MFN [a moét thé gidi trong d6

TO tung
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MFN va giai quyét tranh chap
e Hau hét tranh c3i xoay quanh viéc ap dung MFN vao quyén to tung

* Tiéu chuadn MFN ciing gay tranh c3i khi xay ra vu Maffezini kién Téy
Ban Nha.

e Liéu diéu khoan MFN trong mot BIT chi 4p dung vdi nghia vu co ban hoac con
ap dung ca véi quy trinh gidi quyét tranh chap

* Xem vu Maffezini kién Tdy Ban Nha



Salini

* Piéu 9 trong BIT gitra Y va Jordan dé cap t&i “moi tranh chap”.
e “Trong truong hop nha dau tw va mot phap nhan cda cac bén tham gia ky két hiép dinh d3
quy dinh ra mot Hiép dinh dau tu, thd tuc néu trong hiép dinh nay sé dwoc ap dung”.
e Quyét dinh cta Toa trong vu Salini c6 2 hiéu tng:
e Mbét la, xac dinh tranh ch3p nay, trén thuec té, |a tranh chap vé hgp dong gitra cac bén, nghia
la tranh chap nay khdng phat sinh tir viéc vi pham hiép dinh.

* Hai |3, Toa két luan rang hiép dinh da thiét 1ap cu thé khad nang ap dung mdt quy trinh khac dé
giai quyét tranh chap tai Piéu 9(2), va dé la quy trinh phai dp dung.
« C3an cl sau khong rd 1am, va vu viéc trén thuc t& dwoc quyét dinh dua trén ly 18 dau tién.

 Cac tinh hudéng nay tao nén nhirng khac biét quan trong



Plama kién Bulgaria

* Nguyén don 1ap luan rang diéu khodn MFN tai Piéu 3 cla BIT twong
(rng phai duwoc dién gidi d€ cho phép Nguyén don trudc tién bd qua
hai giai doan so bd dé gidi quyét tranh chap, sau d6 thay thé quy trinh
td tung trong tai (trong tai d3c biét theo vu viéc theo nguyén tac trong
tai cia UNCITRAL) bang trong tai ICSID.

* Toa ti chdi cho phép st&r dung diéu khoan MFN dé ap dung mdt quy
trinh giai quyét tranh chap md&i hoan toan thay cho “toa trong tai
quoc té dac biét”. V&i quyét dinh nay, cd thé khang dinh rang toa
trong tai trong vu Plama thuc sw xét téi nhitng khang dinh néu trong
doan 63 cua phan quyét trong vu Maffezini.




Plama kién Bulgaria

* Ti€p theo lap ludn twong ty, Toa nay két luan rang Toa c6 thé khong
cho phép dién giai diéu khodn MFN cua BIT dé gat bo nhirng tir ngiy
cu thé hon tai Diéu 8(3).

* Vi nhirng ly do trén, Toa khong chap nhan Iap ludn cia Nguyén don vé
dién giai diéu khoan MFN trong BIT (Diéu 3).

e Toa thay rang Diéu 3 khong thé dién gidi nham mé& rong thdm quyén
xét xtr ca Trung tdm hodc lam co s&@ cho mot ngudn ddc lap thay cho
tham quyén cda Toa.



Ban do dién giai MFN

Trong moi llAs

Gidi han vé
pham vi?
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MFN va tiéu chuan td tung cla cac IlAs khac

Diéu nay d3 din dén mot loat cac vu kién chong lai Argentina, mot s6 BIT clia nwde né
dinh th&i gian doi bat budc 1a 18 thang dé khiéu nai |&n toa trong nwdc.

Kha nang gat bé mét yéu cau td tung tao thanh Vu d4u tién 13 Maffezini kién Ty Ban Nha, trong d6 diéu khoan MFN duoc nha dau
o= Mot diéu kién tién quyét cho viéc nop don khiéu EammArgentina st dung dé chéng lai TAy Ban Nha, nhung phan con lai lai dwa Argentina than
nai lén trong tai. Bi don.

Diéu khoan MFN dwoc vién dan dé né tranh quy dinh vé bién phap khac phuc trong nw
co' s& mot sé BITs clia Argentina cé yéu cau nay trong khi cac hiép dinh khac khéng

Hai loai vu viéc c6 thé phan biét

Vi du, céc vu viéc cé yéu cau giadi quyét khiéu nai vé hop déng, va md rong tham quyén
ra ngoai cac van dé vé tudc quyén s hitu.

Nhi¥ng nd luc dé mé rong ngudng tai phan ra
ngoai pham vi quy dinh cu thé trong hiép dinh co’
s& dé bao gom cac van dé hodc tranh chap ma
hiép dinh co’ sé& chwa lwong trwdc hodc tham chi
ngan can.

Céc nudc tham gia la Jordan, Lién bang Nga va mot s& nwdc Trung va Dong Au, cé hiég

quy dinh v& ISDS han ché, chi dp dung vai khiéu nai vé viéc tudc quyén s& hiru, nhung c

dugc ky gan day quy dinh mét pham vi rédng hon céc tranh chap thudng thay cé cac
truyén thong.

Mét van dé twong tw cling phat sinh theo BIT gitra Trung Quéc-Peru.




MFN va tiéu chuan td tung cla cac IlAs khac

Diéu nay d3 din dén mot loat cac vu kién chong lai Argentina, mot s6 BIT clia nwde né
dinh th&i gian doi bat budc 1a 18 thang dé khiéu nai |&n toa trong nwdc.

Kha nang gat bé mdt yéu ciu té tung tao thanh Vu dau tién [a Maffezini kién Tay Ban Nha, trong dé diéu khodn MFN dugc nha dau
== Mot diéu kién tién quyét cho viéc nop don khiéu EgmmArgentina s dung dé chéng lai TAy Ban Nha, nhung phan con lai lai dwa Argentina than
nai lén trong tai. Bi don.

Diéu khoan MFN dwoc vién dan dé né tranh quy dinh vé bién phap khac phuc trong nw
co' s& mot sé BITs clia Argentina cé yéu cau nay trong khi cac hiép dinh khac khéng

Hai loai vu viéc c6 thé phan biét

Vi du, céc vu viéc cé yéu cau giadi quyét khiéu nai vé hop déng, va md rong tham quyén
ra ngoai cac van deé vé tudc quyén s@ hiru.

Nhi¥ng nd luc dé mé rong ngudng tai phan ra
ngoai pham vi quy dinh cu thé trong hiép dinh co’
s& dé bao gom cac van dé hodc tranh chap ma
hiép dinh co’ sé& chwa lwong trwdc hodc tham chi
ngan can.

Céc nudc tham gia la Jordan, Lién bang Nga va mot s& nwdc Trung va Dong Au, cé hiég

quy dinh vé ISDS han ché, chi dp dung véi khi€u nai vé viéc twdc quyén sé hitu, nhung ¢

duoc ky gan day quy dinh mét pham vi rong hon cac tranh chip thudng thay cé céc
truyén théng.

Mot van dé tuong tu cling phat sinh theo BIT gilta Trung Quéc-Peru.




Yéu cau vé kha nang tiép nhan

* Yéu cau vé bién phap khac phuc trong nuéc tai BIT cla Argentina néu ra bi bo qua trén co sé diéu
khodan MFN trong nhirng phan quyét sau: Maffezini, Siemens, Camuzzi, Gas Natural, Suez,
National Grid va AWG Group.

e Tham chi trwdc nhitng tir nglr khac nhau, cac tda van két ludn nhw nhau: thoi gian doi 18 thang bi
bd qua va tham quyén xét xir dugc chap nhan.

 Giai quyét tranh chap lién quan chat ché té&i bao hd nha dau tu nwdc ngoai (Maffezini, Suez, AWG
Group, National Grid):

e “viéc ti€p can cac co ché [td tung] nay la mot phan cda viéc bdo hd néu trong hiép dinh” (Siemens,
doan 102),

 Viéc ti€p can trong tai quoc té tao ra mot phan cac yéu té bao hd clia nwdc nhan dau tu danh cho nha
dau tu nwdc ngoai hodc tao ra “moét yéu té v cung quan trong — trén thuc té cd 18 1a yéu té quan trong
nhat” trong cac BITs (Gas Natural, doan 29).

* Trén hét, can lwu y rang trong cac hiép dinh gan day, Argentina d3 b3i bd yéu cau nay.



Cac gioi han dugc vu Maffezzini dat ra

« Toa trong vu Maffezini d3 dat ra cac gidi han vé pham vi s&t dung diéu khoan MFN trong nhirng van dé to
tung.

* Trwdc hét, hiép dinh cla bén thi ba va hiép dinh co s& ¢ chld dé nhu nhau, trong dé ca hai hiép dinh phai
lién quan dén bao h6 dau tv nudc ngoai.

* Hai la, mét s6 gidi han vé chinh sach cong, do cac bén tham gia hiép dinh dp dung, phai dugc giam sat. Do
vay, néu mot bén tham gia ky két hiép dinh ra dieu kién dé dong y xét xu trong tai sau khi da sir dung hét cac
bién phap khac phuc dia phuong dugc Cong wédc ICSID cho phép, thi yéu cau nay khong dwoc phép bo qua.

* Ngoaira, néu cac bén da dua quy dinh rd rang trong thda thuan gidi quyét tranh chap cta minh, dua ra lya
chon gitra dé trinh |1én toa trong nudc hay trong tai quoc té, thi diéu nay cling khong duoc phép bo qua.

* Bén canh do, Ipé't Ky lwa chon cu;hé’péoﬂv}é hinh thire trong tai khong dugc phép bi can thiép, hodac tuvong ty
nhu vay doi vai viéc lwa chon mot hé thong té chire trong tai cu thé, nhu NAFTA hay cac thoa thuan tuvong
tw.

* Nhirng gioi han khac ciing c6 thé duwoc xac dinh bdi cac bén tham gia trong tuong lai va Toa, va phai phan
biét gitra “viec mo rong hop phap quyén lgi thong qua phuong tién van dung diéu khoan, mat khac, viéc gay
ao tuong veé hiép dinh mang tinh gay roi sé pha huy cac muc tieu chinh sach cua nhirng quy dinh cu thé
trong hiép dinh co so.



MFN va tiéu chuan td tung cla cac IlAs khac

Diéu nay d3 din dén mot loat cac vu kién chong lai Argentina, mot s6 BIT clia nwde né
dinh th&i gian doi bat budc 1a 18 thang dé khiéu nai |&n toa trong nwdc.

Kha nang gat bé mét yéu cau td tung tao thanh Vu dau tién [a Maffezini kién Tay Ban Nha, trong dé diéu khodn MFN dugc nha dau
o= Mot diéu kién tién quyét cho viéc nop don khiéu EammArgentina st dung dé chéng lai TAy Ban Nha, nhung phan con lai lai dwa Argentina than
nai lén trong tai. Bi don.

Diéu khoan MFN dwoc vién dan dé né tranh quy dinh vé bién phap khac phuc trong nw
co' s& mot sé BITs clia Argentina cé yéu cau nay trong khi cac hiép dinh khac khéng

Hai loai vu viéc c6 thé phan biét

Vi du, céc vu viéc cé yéu cau giadi quyét khiéu nai vé hop déng, va md rong tham quyén
ra ngoai cac van deé vé tudc quyén s@ hiru.

Nhi¥ng nd luc dé mé rong ngudng tai phan ra
ngoai pham vi quy dinh cu thé trong hiép dinh co’
s& dé bao gdm cac van dé hodc tranh chap ma
hiép dinh co s& chuwa lwdng trwdc hodc tham chi
ngan can.

Céc nudc tham gia la Jordan, Lién bang Nga va mot s& nwdc Trung va Dong Au, cé hiég

quy dinh vé ISDS han ché, chi dp dung véi khi€u nai vé viéc twdc quyén sé hitu, nhung ¢

duoc ky gan day quy dinh mét pham vi rong hon cac tranh chip thudng thay cé céc
truyén théng.

Mot van dé tuong tu cling phat sinh theo BIT gilta Trung Quéc-Peru.




Yéu cau veé to tung

* Loai vu viéc thir hai d3 bac bo cach tiép can cua
Maffezini dua trén |1ap luan rang diéu khoan
MFN khéng thé dwoc s&r dung dé pha v cac
nén tang phap ly cta BIT.

e Cdacvu theo cach ti€p can nay gobm: Salini, Plama
Telenor va Berschader

* Viéc hinh thanh tham quyen xét xtr thong qua
sy két hdp bang tham chiéu, di nguoc lai y dinh
rd rang cla cac bén, theo cach hidu tir b8i canh
dam phan BIT, Ia khong thé chadp nhan duoc

e Toa dac biét nghl ngo lap luan cho la cac bén co
thé cé y dinh rang diéu khodan MFN s& thay doi
quy trinh t6 tung, trir khi y dinh nay dugc phan
rd ré rang trong cac quy dinh vé td tung lién
quan tai BIT co so.

Vi du, trong phan quyét vu Salini, toa nhan dint

rang diéu khoan MFN khéng bao gém bat ct g

dinh ndo mé réng pham vi &p dung cla diéu kt

sang giai quyét tranh chap.

Lwu y rang:
“...nguyén don da khéng trinh Ién bat ctr tai liéu nao «
thé khang d‘_inlz y dinh c@ung cua céc bén la sé ap dui
khoan MFN de giai quyét tranh chap. Nguwoc lai, y dir
hién tai Biéu 9(2) CL?a B(T la /oa‘i khoi tham quyén xet
ICSID cac tranh chap vé hop dong gitra nha dau tw v.
phap nhan cua nuwéc tham gia dé nhirng tranh chap r
dqf,o’c giai qyyét theo tha tuc quy dinh trong cé~c hiép
dau tw. Cuoi cung, Nguyén don khong trich dan duorc
tién nao xay ra & Jordan hay Y dé cing c6 khiéu nai
minh’,



Yéu cau vé té tung vu Plama 2005

 Vu Plama Bulgaria tdm tat cac y kién phan d6i nhu sau:

* “Truwdc hét, khong cé bang ching ré rang, do do, mét quy dinh MFN khéng thé tao nén
tang cho tham quyén phan quyét khi khong ton tai trong hiép dinh co sg. Hai la, chu dé
cua quy dinh MFN trong BIT giita Bungary-Sip khong bao gom giai quyét tranh chap. Ba
la, tham chi néu giai guyét tranh chap thudc pham vi cua ndi dung doéi xw ma BIT ngy dy
doan duoc, Nguyén don khong thé dan chiéu doi xw MFN dé gat bo nhirng cGn nhac
chinh sach co ban duwoc phan anh trong cdc quy dinh cua BIT”.

e Toa Ighén%]ché'p nhan 1ap ludn cta Nguyén don rang trong cac vu viéc tiép theo khi d3
quyét dinh ro rang. Vi du, doi twong va muc dich cua BIT [a nham tao ra dién kién thuan
loi va khuyén khich dau tu gilta hai bén da hinh thanh co s¢ dé hiéu rong diéu khoan

MFN; do6 la mot diéu khoan MFN vdi nhitng ngoai |€é cu thé phai dugc hiéu bao gom moi

van dé khac; hodc néu thiéu ngdn ngilt chinh xac, thi quy dinh vé giai quyét tranh chap

phai dugc xem da bao gobm trong do.

* Toa cling xét tdi thuc té€ la Bungary tirng dam phdn cdc BITs han ché trong ché dé cong
san, va cac cudc dam phan gilra Bungary voi Sip dé swra d6i BIT nam 1998 bj that bai.

Plama Consortium Limited va CH Bungary, vu ICSID s6 ARB/03/04, Quyét dinh vé thAm quyén xét x& ngay
8/2/2005, doan 37



Yéu cau vé té tung vu Plama 2005

* Toa cdn c chi yéu vao nguyén tac d3 duoc thlet lap, tai ca luat trong nwdc va
qudc té, rang mot hiép dinh dé phan xu phai “ro -rang”; do d6 nay sinh nghi ngo
VEYy dmh rd rang cua cac bén la liéu hiép dinh dé phan XU nay c6 phai dat dugc
bang cach két hop theo tham chiéu khéng. Cling cAn nhan manh t&i nhu ciu kiém
tra khach quan ve doi x& kém thuan loi hon.

* “Ngoaira, n%hl ngd tinh phu hgp cla diéu khoan MEN trong mot BIT lién quan
dén viéc két op cac quy dinh ve %IGI quyét tranh chép cua cdc hié dinh khac
cang lam khd khén khi kiém tra khdch quan vén dé gi mang tinh thuén loi hon.
Nguyén don lap luan réng ro rang nha dau tw duoc thudn loi hon khi lya chon
cdc co ché gidi quyét tranh chép, va toan bo tranh chap duorc gidi quyet bang
trong tai n u’cl7 y dinh tron /? BIT giira Bungary -Phdn Lan, thay vi gidi han xw'ly o
cap trong tai theo vy viéc chi xdc dinh lugng bdi thuwong daoi Vdi turd'c quyén so
hiru. Toa nghiéng ve d‘on% y VO N?uyen don rang trong vy viéc cu thé nay, mot
lwa chon van tét hon la khong co chon. Nhuwng néu mot BIT quy dinh gidi
quyét ban tron]q tai UNCITRAL con BIT khdc lai quy dinh dp dung ICSID? Thi quy
dinh nao thuan lo hon?”

Plama Consortium Limited va CH Bungary, vu ICSID sb ARB/03/04, Quyét dinh vé thdm quyén xét xir ngay
8/2/2005, doan 208



Yéu cau vé té tung vu Plama 2005

* ToOa giai thich rang viéc gay ao tudng vé hiép dinh khong thé 13 y dinh hop Iy cda cac bén:

* “..Khi ky két mgt hiép djnh dau tw song phuong hay da phwong cé cdc quy dinh vé gidi
quyét tranh chap cu thé, cac nuwroc khong thé du kién sé dé lai nhirng quy dinh do de
trong twong lai thay thé (phan nao) bang nhitng quy dinh giai quyét tranh chap khac
thong qua qua trinh van dung quy dinh MFN, trv khi cac nwoc nhat tri ré rang vé van de
nay... Toa hién nay khong thay duworc cach thurc hai hoa hoa cac quy dinh giai quyét tranh
chap co thé dat duoc bang cach dua vao quy dinh MFN nay. Thay vao do, “gio doi xu” va
“viéc ty thich nghi cua mot quy dinh MFN” lién quan dén quy dinh giai quyét tranh chap
(nhw cao budc cug Nguyén don) co tac dung la mot nha dau tw co thé lwa chon nhitng
quy dinh gitra nhieu BITs khac nhau, Néu diéu nay xay ra, nuwoc nhan dau tw von chua hé
nhat tri cu thé vé van deé nay, co thé phai doi mat vai mét sé lugng lon cdac hoan doi vé
quy dinh giai quyét tranh chap tronﬁ cdc BIT khac nhau ma nuwoc nay da ky két. Tinh
trang hon loan nay — thuc sw gdy phan tdac dung cho viéc hai hoa hoa — khéng thé duoc
coi la y dinh cua cdc bén tham gia.”

Plama Consortium Limited va CH Bungary, vu ICSID s ARB/03/04, Quyét dinh vé thdm quyén xét x&r ngay
8/2/2005, doan 212-219



Yéu cau vé té tung vu Plama 2005

* Sau khi xem xét cac vu viéc lién quan trudc doé (cé binh luan cua ca
Maffezini va Siemens) toa quyét dinh mot “cach tiéu cuc” nhu sau:

« “..mdt quy dinh MFN trong mét hiép dinh co so khéng duwoc két hop
bdng cdch tham chiéu tdi quy dinh gidi quyét tranh chép trong todn
bd hodc mét phan néi dung quy dinh tai mét hiép dinh khdc, trir khi
quy dinh MFN trong hiép dinh co’ s& nay chéac chan rang cdc bén tham
gia ky két hiép dinh déu cé y dinh két hop vdi nhitng quy dinh nay.”
them”.

Plama Consortium Limited va CH Bungary, vu ICSID s6 ARB/03/04, Quyét dinh vé thadm quyén xét xt& ngay
8/2/2005, doan 223



Yéu cau vé td tung vu Hang khéng Ao ndm
2009

. 'rrlronkghvy Hang khong Ao ndm 2009, Toa can nhac liéu Toa c6 tham quyén phan xét d6i véi nhirng Slovakia
ay khéng

* BIT chi quy dinh xét x{r trong tai ddi v&i nhitng tranh chap vuot qud s6 tién hodc diéu kign thanh toan boi
thuwong khi tudc quyén so hitu; BIT quy dinh r6 vé tranh chap trén nguyén tac tudc quyen so hiru duoc
quyét dinh boi co quan cé tham quyén cua nwdc nhan dau tu.

* Da so trong tai cla toa phan d6i no luc cia Nguyén don mudn nhap khau vao BIT nay sy déng g & pham vi
rong hon cua Slovakia déi voi xét xu trong tai quy dinh trong cac hiép wdc ky v&i cac nuwdc thir ba, theo dieu
khoan t6i hué quoc (MFN). Mac du diéu khoan MFN nay ro rang khong loai trir viéc tiép can cac quy dinh giai
quyét tranh chap trong cac BITs khac, thuc té la cac bén da nhat tri rang viéc tiép can trong tai nén duoc gioi
han c6 nghia la diéu khoan MFN can dwoc dien giai dé loai trir viéc ti€ép can rong rai vai xet xu trong tai.

* Trong mdt quan diém bat dong, trong tai vién con lai (Judge Brower) khong dong tinh véi két luat cta da s6
vé cach dién giai diéu khoan MFN.
* Quan diém cla 6ng la diéu khoan MFN m& rong tham quyén xét x{r clia tda bang cach dua vao vao BIT viéc dong y & pham vi
rong hon véi xét xtr trong tai cua Slovakia trwdc nha dau tu Pan Mach theo BIT giita Dan Mach-Slovakia.
* Ly do chinh cta két luan nay |a diéu khoan MFN trong BIT truong hop néncé nhirng ngoai 1é rd rang vé déi xtr thuan lgi hon,
va khong cd can cl dé ngu y trwong hop ngoai lé hon nira tir cac quy dinh khac trong BIT.
* Su khdc nhau vé quan diém giita da s trong tai va trong tai bat dong y kién cho thay khdng cé su chac chan
xung quanh cac dién giai cac diéu khoan MEN.

In Austrian Airlines kién CH Slovak (UNCITRAL, ngay 20/10/2009)



Yéu cau veé td tung vu Impregilo ndm 2011

* Argentina chat van thadm quyén xét x{r ctia Toa trong tai dya trén co s& nha dau tu nguyén don khong chap
hanh yéu cau trong BIT (Elu’g Y-Argentina) rang nudc nay khai kién Ién toa trong nudc trong thoi gian 18
thang trudce khi tién hanh cac thu tuc to tung tai trong tai quoc té (tirc la tuvong tw nhu vu Maffezini).

* Nha dau tu phan bac lai rang ho c6 thé tranh khong thuc hién yéu cau tién t6 tung trong tai theo diéu khoan MFN trong hiép
dinh co so twong tng, qua do ho c6 thé nhap khau diéu khoan giai quyét tranh chap thuan lgi hon tir mot hiép dinh cua bén
th& ba (ma ¢ day la hiép dinh giltra Argentina—Hoa Ky).

* Luuy rdng BIT cua bén thi ba nay c6 quy dinh rd rén% nghia la nha dau tw duogc ti€p can trong tai qudc té chi khi tranh chap

khéng dugec trinh [én toa trong nwdc hoac trudce khi thdng nhat dugc vé quy trinh giai quyét tranh chap.

* Da s6 trong tai (gdm Tham phan Hans Danelius va Thdm phan Charles N Brower) déu cho rang Toa cé tham
guyén xet xi doi vai khiéu nai nay thong qua van dung diéu khoan MFN.
* Dasg trong tai cla Toa nhan manh tdi tir nglt trong diéu khoan MEN, quy dinh tai Diéu 3 rang d&i xir MFN phai danh cho
“khoan dau tu..., t&i thu nhap va hoat dong lién quan dén khoan dau tu do va moi van dé khac theo quy dinh cua Hiép dinh”.
« ‘V&ibé rénﬁ vé ngdn ngit’ va ‘s6 lugng 16n vu viéc’ lién quan dén cac diéu khoan MFN cé tir ngir giong nhat, da s6 két luan
rang diéu khoan nay co bao gom quy dinh vé giai quyét tranh chap.
* Vivay da s6 ung hd Maffezini va hau dé, va phan biét Plama va cac vu viéc khac khong mé rong diéu khoan
MFNAsagg giai quyét tranh chap can ct vao tu ngtt han hep cua nhirng diéu khoan dwgc van dung trong cac
vu viéc do

Impregilo SpA kién CH Argentina, Vu viéc ICSID sé ARB/07/17, phan quyét (ngay 21/6/2011)
(Hans Danelius, President; Charles N Brower; Brigitte Stern) doan 103



Yéu cau ve td tung vu Hochtief AG ndm 2011

* Argentina chat van tham guyén xét xtr cUa Toa trong tai dya trén co s& nha dau
tw nguyén don khong chap hanh yéu cau tron BIT gitra Dlrc- Argentina) rang
nudc nay khai kién [én toa trong nudce trong t %lan 18 thang trudec khi tién
hanh cac thd tuc t6 tung tai trong tai qudc te (tire la tuvong tw nhu vu Maffezini).

* Nha dau tu phan bac |ai rang ho cd thé tranh khon%thu’c hién yéu cau tién to
tun%tron g tai theo diéu khoan MFN trong hiép dinh co s& twong tng, qua do ho
co thé nhap khau diéu khoan giai quyét tranh chap thuan lgi hon ti mot hiép

dinh cua béen th ba (ma & day la hiép dinh gitra Argentina—Chilé).

* Da s6 trong tai cho rang Toa co tham unen xet xu c'1’0| véi khi€u nai nay thong
qua van dung diéu khoan MFN, mdc du khéng cé tir “moi van dé” trong diéu
khoan, chi dé cap tdi ‘hoat dong lién quan dén khoan dau tw’

* MOt Nghi dinh thu vé BIT lién quan giai thich rang ‘hoat dong’ duoc hiéu bao gdm ‘viéc quan
ly, st ung, va hu’dng thu khoan dau tu’.

* Theo da s6, vi viéc xtr lK giai quyét tranh chap la mét khia canh cta ‘quan ly’ khoan dau tu,
giai quyét tranh chap thudc pham vi cda diéu khoan MFN.

Hochtief AG kién CH Argentina, Vu ICSID s6 ARB/07/31, Quyét dinh vé thdm quyén xét xtr
(ngay 24/10/2011) (Vaughan Lowe, Chu tich; Charles N Brower; J Christopher Thomas). Boan
59-75



3 bai hoc chung

* Phan I&n tda trong tai cho rang diéu khoan MFN cé thé duoc sir dung dé
dua vao hiép dinh co s& mét thoi gian chd doi ngan hon, nhu vi du tranh
ap dung thoi gian cho doi 18 thang hoac ap dung cac diéu kién ti€p nhan it
nghiém ngat hon.

* Phan I&n toa trong tai cho rang tuy nhién diéu khodn MFN khoéng thé duorc
st dung dé dua vao nhirng yéu cau toé tung it nghiém ngat hon hay rong
hon, nhuw maé réng pham vi quy dinh ISDS ra ngoai tranh chap lién quan dén
sO tién boi thuong trong truong hop twdc quyén sé hiru.

* Tuy nhién, trong hau hét cac vu viéc, toa trong tai dac biét luu y t&i tir ngly
ctia diéu khoan doi x&r MFN trong hiép dinh co s& nham cung co cho lap
luan cua minh.



Két luan gilra bai

* R3 rang tinh than cla Maffezini (va cac vu twong ty) van con dang
tranh c3i vé viéc liéu mot diéu khoan MFN cé thé duoc sir dung dé
khac phuc yéu cau té tung trwdc dé trong quy dinh giadi quyét tranh
chap ctia mot BIT, dac biét khi cum tir ‘moi van dé’ duogc st dung
trong diéu khoan MFN nay.

* Tuy nhién, khdng cé quyét dinh thong nhat va van con mot so cong
kich (bat dong y kién) dir ddi khdng chi ciia Stern ma ca J Christopher
Thomas.



Liéu quyét dinh ICS 2012, cung véi cac y kién bat dong trong vu Impregilo va Hochtief (ndm 2011), c6
thé hién sy thay doi |on trong cach tiép can ma toa trong tai quoc té ap dung doi voi van dé la doi X0
MFN cé ap dung cho giai quyét tranh chap khéng?

e Khi thanh tra ICS, Tda da nhat tri rang diéu khodn MFN trong BIT gitta Anh-
Argentina khdng ma rong ra cho giadi quyét tranh chap va khéng dugc st
dung dé vuwot qua yéu cau tién to tung trong vong 18 thang, dwoc coi la
dac diém dé di dén tham quyén xét xt&r, ch&t khéng phai kha nang tiép
nhan.

* Theo Toa thanh tra ICS, mac du clra chua déng lai hoan toan déi vadi viéc ap
dung diéu khodn MFN cho giai quyét tranh chap, nham gildp nha dau tv
van dung diéu khoan theo cach nay,

« ‘diéu khoan MFN phdi tao thanh khéng chi don thuén mét I1énh nghiém cdm phdn
biét déi xtr gitra nha déu tw dwa trén nguén géc cua ho: ma diéu khoan MFEN ciing
phdi tw nd thé hién sy d‘Bng’tinh cua trong tai tranh chdp ddu tuv theo nhitng nguyén
tac ma quy dinh MFN cd thé thu hut tw cac hiép dinh so sanh khdc.



* Sau ICS 2012...

* Diéu khodan MFN chi dp dung déi vdi to tung trong lanh thé Argentina

* Ambiente Ufficio S.p.A. Kién CH Argentina (Vu ICSID s6 ARB/08/9)
ngay 8/2/2013



Vu Impregilo nam 2011 (Charles N Brower kién Brigitte
Stern?

* Da s6 trong taj trong vu Impregilo (Tham phan Hans Danelius va Tham phan Charles N

Brower) cho rang Toa cé tham quyén déi vdi khiéu nai théng qua van dung diéu khoan
MFN.

* Da s6 trong tai cla Toa nhan manh t&i tir nglr trong diéu khoan MFN, quy dinh tai Biéu 3
rang doi xir MFN phai danh cho “khoan dau tu..., t&i thu nhap va hoat dong lién quan
dén khoan dau tu do va moi van dé khac theo quy dinh cta Hiép dinh”.

* ‘V6&i bé rong vé ngdn ngit’ va ‘s6 lugng 1én vu viéc’ lién quan dén cac diéu khoan MFN c¢

tuw nﬁu' giong nhat, da so6 két luan rang diéu khoan nay co bao gdbm quy dinh vé giai quyét
tranh chap.

* Vivay da s un%ho Maffezini va hau d€, va phan biét Plama va cac vu viéc khac khong
mo ron diéu khoan MFN sang giai quyet tranh chap can clr vao tw ngl han hep cda
nhirng diéu khodn dwoc van dung trong cic vu viéc do.

. Ba't d‘ong y kién, Gido su Stern cuc luc phan doi vai cach ti€p can cia da s va cach tiép
can Maffezini noi chung...

Impregilo SpA kién CH Argentina, Vu ICSID s6 ARB/07/17, phan quyét (ngay 21/6/2011) (Hans Danelius,
Cha tich; Charles N Brower; Brigitte Stern).



Quan diém cla Gido su Stern

* Phan biét da dwoc rut ra, theo thuat ngi phap ly, Distinction had to be
drawn, in legal terms, gitra (i) d6i xir co' ban va (11} d6i xtr vé t6 tung, va diéu
khoan MEN chi dap dung vdi néi dung thi nhat.

* N&i mét cach khac, phan biét da xac dinh gitra ‘quyén’ (ndi dung) va ‘diéu kién co ban
dé tiép cdn quyén’ (thu tuc).

* Mac du diéu khoan MFN c6 thé dugc dan chi€u dé mé rén%qu,y‘én cUa nha dau tv
theo mot BIT, nd van khong thé thay doi diéu kién dé duoc hwong cdc quyén do

* Ngoaira, trong g\gan dAié’m\AcGaA,Giéo su Stern, moi diéu kién dé duoc sy déng y cla
quoc gia la van dé thubc vé tham quyén.

* Theo d6, Gido su Stern bac bé viéc ap dung phan biét gitra diéu kién thudc
vé tham quyén xét xu va diéu kién vé kha nang tiép nhan.

* DGi vdi ba, viéc cong nhdn cua da s6 rdng dieu khodn MFN c¢ thé thay déi cac quy
dinh vé giai quyét tranh chap da lam giam tam quan trong cua sy dongy cua nha
nwdc trong trong tai quoc té, va vi thé cho thay ‘mbi de doa lén’.

* Gido su Stern ciing cong khai chong lai viéc ap dung MFN vao cac van dé to
tung (khi cac bén khéng nhat tri rdé rang, xem cac BITs cua Anh)

Impregilo (n 1) Y kién déng tinh va phan déi, Gido sw Brigitte Stern, doan



Quan diém cta Tham phan Charles N
Brower

-

* Trong vu Renta 4 SVSA va cac cong ty khac kien Lién bang Nga, da sO
trong tai phan bac viéc st dung MFN dé mao rong pham vi ISDA cua
hiép dinh co so

* Thdm phén Brower, khéng dong tinh, cho rang diéu khodn MFN da di rong dé
mao tham quyén cua Toa theo hiép dinh co so.

* Vai thang sau, Charles Brower cong bd mot y kién bat dong nira vé

phan quyét da s6 twong tu trong vu Hang khong Ao kién CH Slovak.

e Quan diém ctia Tham phan Brower nghiéng vé ang hdé MFN cd hiéu
lwc toan bo



TOm tat cac khiéu nai vé MFN

IEU LU'C MONG MUON VU VIEC KET QUA

0 thoi gian cho doi 18 thang trudc toa trong Maffezini kién Spain, Siemens, Gas Natural, Camuzzi, Cho phép, trir vu Wintershall
uwéc Suez, National Grid, Wintershall kién Argentina

& trinh cdc tranh chap nam ngoai ngudng tham  Plama kién Bulgaria, Salini kién Jordan, Telenor Mobile Tir chdi, trir vu RoslnvestCo
uyén xét xi kién Hungary, RoslnvestCo kién Nga, Berschader kién
Nga, Renta 4S kién Nga, Tza Yap Shum kién Peru

woc huwdng ndi dung co ban bé sung Bayindir kién Pakistan, MTD Equity kién Chile Cho phép
woc hudng cac quy dinh tuong tu duwoc coi la AAPL kién Sri Lanka, ADF kién Hoa Ky TU chéi
thuan loi hon”

hay ddi pham vi dp dung cda BIT (theo thoi Tecmed kién Mexico, MCI kién Ecuador, Société TU chéi
im hodc tinh chat cda s viéc) Générale kién CH Dominica

6 diéu khodn ngoai trir trudng hop khan cap CMS kién Argentina T choi
ung

hay ddi tiéu chuan boi thuwong khi tudc quyén  CME kién CH Séc Cho phép
Y hitu

0 sanh doi xt gitra hai nha dau tw nwdc ngoai Bayindir kién Pakistan, Parkerings kién Lit-va Khong thay cé vi pham



Ly do dé ra phdn quyét vé nha dau tu - nha nudc dua trén tham quyén xét xir theo
MFN

Vu viéc

n Tecmed

, Salini
Plama
Bershader
Telenor
Wintershall
Renta 4
Tza Yap Shum
Austrian Airlines

Thanh tra ICS
2012

Reason cites or discussed

Piéu 31VCLT
(Van ban & béi
canh)

< X X

Nguyén tac
Ejusdem
generis

X

X

Nghia thong
thuong cla
‘ddi xdr’

X

X

X

X

Paéi tugng va
muc dich cta
1A

X
X

X

Diéu khoan
tranh chp cu
thé so véi diéu

khoan MFN

chung

X

X

Cho thay c6
mot ngoai lé
khac

X
X

X

Thao luan vé
quyén “co ban”
so vGi quyén
“t6 tung”

X

X

Diéu 32 VCLT

(cac phuong

thirc b6 sung

cho cach dién
gidi

X

X

X

Tham chiéu
‘moi van dé
(hodc khong
tham chiéu)

X

X

Cac phan quyét Céac phan quyét Than
vé nha dau tu— gilta quéc gia ‘trong
nha nuéc v&i nhau cla

X X
X X
X X
X

X X
X X
X X
X X



Ppé cuong bai trinh bay

e Nhitng ndi dung co ban cia MFN J

e Ap dung MFN vao cac quy dinh co ban

e Ap dung MFN vao quy dinh vé t6 tung J




Qua rong, qua té

« Cach tiép can tham chiéu t&i “moi van dé” hoac “moi linh vwc” néu
trong I1A
* Diéu 4 vé DOi xtr trong BIT gitra Argentina-TBN (ndm 1991)
. 1.
« 2. Trong moi vén dé thuéc pham vi Hiép dinh nay, déi x&r nay phdi khéng duwoc kém thudn loi

hon d6i x&* mad méi bén danh cho cdc khodn déu tw thuc hién trong Idnh thé cua minh bdi nha
ddu tw cua nuwdrc thir ba. [bdn dich khéng chinh thirc]”

 Diéu nay khong khuyén nghi ap dung vi né thiéu rd rang va mo réng
khong gian cho loai dien giai banh trudng.
DAy la quy dinh cua BIT gilra Argentina-TBN vién dan tai tda trong vu Maffezini



Cac bai hoc quan trong

* V@i hién trang nay, viéc soan thao cu thé vuot ra ngoai dé bao gom thuwc tién
dién hinh I3 can thiét néu cac nwdc mong mudn gitr dwoc sw thdong nhat cha
hiép dinh hodc dam bao mot s6 yéu to trong dé.

* N&u ban khéng mudn ISDS bi nhap khau tir mot hiép dinh BIT quéc gia khac (Maffezzini va vu
viéc tuong tu...)
e N&u ban khéng muén FET bi nhap khau tir mot BIT quéc gia khac: Bayindir kién Pakistan (ndm
2007)
* H3y néu quy dinh trong BIT! T6t hon la xac dinh pham vi &p dung MFN

¢ Cac thirc thuc hién: cd rat nhiéu lwa chon ndi l1én trong 2 nam tré lai day
e EPA gitta Nhat Ban-Thuy S§Y nam 2009
e EPA EC-CARIFORUM nam 2008
* Hiép dinh dau tw toan dién ndm 2009



Khuyén nghi vé: cac nguyén tac ca ban

 Duy tri nhitng cam két d3
ky trong hiép dinh co so.

* EPA gitta Nhat Ban-Thuy Sy
nam 2009 thiét 1ap diéu
khoan MFN khong ap dung
cho cac hiép dinh th& ba
quy dinh vé tu do hda dau
tu co ban;

* Trong trudng hop dién ra tu
do hda, thi diéu khoan nay
s& duwoc tham van dé dua
vao hiép dinh co s&




Két luan

e Muc dich, chirc nang va viéc trién khai diéu khoan MFN duwoc minh ching thong
qua viéc van dung cac quy dinh co ban trong hiép dinh.
e Diéu khodn MFN d3 mang lai cho nha dau tu sy doi xir co ban thuan lgi hon thong qua cho

phep ti€p can tiéu chuan d&i x& binh dang va thdéa dang, cac dinh nghia wu dai hon vé “gia tri
thda dang”, va cap phép tuv do hon dé van hanh doanh nghiép.

* Nhi*ng quyét dinh nay rut ra tir nhirng két qua thwc tién nham mang lai cho nha

* Viec gay ao twong vé hiép dinh khong nhat thiét luén la moét thuc té khdng mong
muon

« Co thé tao ddong lwc cho mdt cach tiép can phd quat va nhat quan hon nham giai quyét cac
van dé khi phat sinh trong cdng doéng dau tu quoc té

e C6 thé khuyén khich viéc ddi x{r tot hon véi nha dau tv
e Cac nudc cd thé sé ty nguyén danh sy déi x& thudn lgi cho nha dau tw cta bén th ba.

* Diéu nay sau cung s& dan t&i gidam t6 tung, va giam chi phi va thoi gian tranh luan vé quyén
bao ho ma nguyén don dwoc hudng
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